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FOREWORD 


In April 1998, the OECD Council Meeting at Ministerial level requested that a report be made on 
the implementation of the 1998 OECD Recommendation on Improving Ethical Conduct in the Public 
Service. This book is based on the results of the survey that was conducted in the 29 OECD countries. 

The report was prepared by Janos Bertók of the OECD Public Management Service. The author 
would like to thank the OECD countries that participated in the survey and especially the members of 
the OECD Reference Group on Public Service Ethics who assisted in the preparation of the report. The 
book is published on the responsibility of the Secretary-General of the OECD. 


© OECD 2000 


TABLE OF CONTENTS 


I. Introduction «0.0.0.0... 
L1. OECD Ethics survey.............. 
Structure of the report................ 
Methodology and scope............... 

1.2. Background to the report..... 
OECD's comprehensive approach 

Defining an Ethics Infrastructure 


to review the public service environment .............ccccccccsecescessceseessenseees 


Two main approaches in the OECD red .e...cccccccccccccccsccsecssecsesssessecsecusecsssssesscestesscesteecesecsascsseaeeseessees 
OECD Recommendation on Improving Ethical Conduct in the Public Service........0..ccccccccccccsecscesseeseeeees 


OECD also targets the “supply 


side” of corruptio. iiaii Biadiests song acy uies raed bane eskotabeeaseses 


Outreach to non-member countries «22.0.0... .0ccccccceccccescceseceeecesseceseecessecsseesssesuscessccessecsssesseesesssseesseensees 


1.3. Why ethics now?..............00 
Reforms in public management... 


Consequences and challenges for ethical concerns ............ccccccceecsesceseessesseessesseesecssecsecssessecsscesessseessesseees 


Decisive environment ................. 


Il. Delivering a Sound Ethics Infrastructure 2.000.000.0000 ccc ccccesscescesseescesecesecssecsecsscssecseceseseeeseenseess 


I.1. Values-based public service 
In what forms are the core values 
Updating core values.............00. 
Communicating values ............... 


T cc tanec Nes es E E 


Knowing values and acting according to them ..........ccccccccccccescesseescessecssessscsscssessessscssessecssesssssseseeseesaes 


II.2. Putting values into action .... 


Forms for stating standards of DENAVIOUL...........0..ccccccccccescesscessesseescesseessessecsscsssssecsscssessesussessssssesseesseease 


Additional specific guidelines ....... 
Legal regulations .........0.ccccc00 


IL.3. From provisions to COMPLIANCE... cccccccccessesscessesecestessecscessecssessecsecsssssessscaecueseseesessasesseeseeeaes 
Developing a supportive working environment. ............ccccccccccceescesceescesceescessessecsecssecsesssessecsscesecseesseseess 
Human resources management MCASUIES.............ccccccececeeeeeeeeneneneneneecececeeeeceeeecenen se cseaeaseaaaeaeaeaeeeeeeeeeeees 
Informing and training public servants on ethics issues ..........ccccccccccccsccscessecssssscesesseesecsscessesssesecseeseeeaes 


Disclosure policies ...........c.c0000 


Procedures to report misconduct, suspected COVTUPLION...........cccccccccccscesceescessesseesecssecseessessecsscesscseessesseees 
Internal control to support the improvement of ethical conduct in the public service ...........0.ccccccccccesseeeees 


I.4. Scrutinising misconduct in the Public Service ...... cece ccccccsssssessecesceseceseesecescessesseseesseseeeass 


Disciplinary procedures in the cas 


e of a breach of public service Standards ..........c..ccccccccccssccescesseestesseeseees 


Investigating and prosecuting misconduct ..........cc.ccccccccssesscesceescessesseessesscesseseecsecssscseessessecsscesecseesenseees 


Independent scrutiny.................. 


© OECD 2000 


Trust in Government: Ethics Measures in OECD Countries 


II.5. Co-ordination and management of government ethics and anti-corruption policy............. 66 


Creating an institutional framework for co-ordination ..............cccccccccccccsssesssssceseeescesceesseseeeaes 


Developing ethics and corruption prevention plans and strategies 68 
IL.6. Assessing effectiveness in ethics management............... 69 
Institutional framework for assessing ethics measures .........cccccccccsccesecsscssecssesseesessecusecesteseseseeseecatesseeaees 69 
Successful measures and risk areas 70 
II.7. Transparency as driving force 72 
Annex: 1998 Recommendation of the OECD Council on Improving Ethical Conduct 
in the Public Service, Including Principles for Managing Ethics in the Public Service......... 74 
NOLES eccirhaa lec tihis Se eR ae ath tua ates hen OSs wae LA See I ee esha, athe, Ses ait nas A eek 79 
Country Chapters 81 
Australias seneesa hon aida eh al tai aetna Mita aati abe Rtas ern Gaeta dod 83 
Austria... 97 
Belgium... 103 
Canada niysnii gne enat 117 
Czech Republic 127 
Denmarken noan e a ote Oe. a a a a a a ees 133 
Finland siento deaa nae a a a ed a a bec, ee 141 
FRANCE nirereseta e E AN N I E e T TA SE T E T A AA a AAE RA 147 
Germany anair a a a N a ben e a edie a a a aaa a Meee AR a 155 
GLE SCO ere Ai Peach OR ie a a a a a a sade ela A tee moni teas aeatoea tae es 167 
LUIS ALY. euran e Sis apatatedeteand O a pinta sted vested ene E OEA 173 
celandine e T TS OPE eT eR 179 
Tre bam AEAEE S va eel ote arth E tered ass fk cab EAA 185 
11 a er SCM re a a E a a a 193 
Japane inar i i O E O E a EEEN a a a a 205 
KOfEaeo fates Ah ts a a a ak a a his Pn ev a a eR a a a r aes 213 
Luxembourg 219 
MERIC o P EEEE E E EE EE E EE EE EEA 227 
Netherlands 233 
New Zealand 241 
NORWAY eSa a a a a a a Aad ave a el lest ele debebd, 247 
Poland peinnsein e ad, ete eens te er ne is Sar 2 Sat eet afk ah ohn E EA 253 
Portúgala ronori sunset vt auecanr eh a E O tonne et a E a aaa a enews Mae te 267 
SPAIN EEE A E Gecweued esters ude oat Qe cd ates qabewdynis Caveeialadlas E N un ce carl E EE 275 
Swe denria hast bat a i ahaa wate delet feaes tee el daa hate derek dtd a ine ata hela ont, okie 281 
GWItZEM l 111e casiecedacsistas dina asses E ca canotat ene ASc8 E E A EA E E Mar uatee acne cates 287 
TUKEY oT aaa a a 301 
United Kingdom rerna sat A E E BA E MR ah SINR Se ere ee EA 309 
United: States: Of AMELIA sm nrnna aha aaaea EEEa RAA E Macatee ancients ETEA Eaa 317 
OT AE EEE E E E E A E 328 
List of Charts 
1. The 8 most frequently stated core public service values in OECD countries... 32 
2. How to communicate core values to public servants .....0....00ceccecee eee ceeseceseeesseeseeeees 36 
3. Stating standards for behaviour: activities ........0..0.c ccs 38 
4. Forms of misconduct criminalised by OECD countries 4] 
5. Management measures to ensure high standards of conduct and assist prevention.................. 43 


© OECD 2000 


Table of Contents 


6. Identifying and reporting conflict of interest .....0000... 
7. Human resources management measures to develop an ethical environment 
8. Information disclosure: who must disclose ..............ccccee 


10. Information disclosure: frequency of disclosure.................. 


11. Reporting misconduct or suspected corruption: procedures and obligations for public servants... 
12. Reporting misconduct: procedures and institutions for the public -s.s.s 
13. Bodies investigating misconduct and corruption in the public service «0.0.0... cece eeeteeeees 


14. Independent scrutiny of the administration ..........0...0.0.00. 


15. Ensuring the consistency of ethics and anti-corruption policy ........cc cc eccccccccsccsscesecseceseceseesseeseens 


16. Institutions co-ordinating ethics policy .......0..cccec cece 


List of Tables 


l. 

2. Core values as part of the legal framework .....0..0. cee 
3. Revising core public service values in the last decade...... 
4. Communicating core values in OECD countries .................. 
5. Formal sources for standards of behaviour...................006 
6. Professional groups subject to specific guidelines............. 
7. Legal prohibitions and restrictions for public officials ....... 
8. Vulnerable activities: receiving special attention............... 
9. Supplementary measures for vulnerable activities ............ 
10. Training public servants on ethic isSueS...........0.0cceceeseeees 


List of Boxes 


The tasks of the Auditor General in Canada 


DONE Mel 


Assessing ethics rules and measures in the United States 


© OECD 2000 


The Ethics Infrastructure ......0..0cccccccccccccsccsseseesecsecseeeessesseesens 
The Seven Principles of Public Life in the United Kingdom 
Documents stating the expected standards of behaviour in New Zealand 
Disclosure policy in Italy ........ccccccccccccecscesseessesseesecssssseesees 


The Mandate of the Parliamentary Ombudsman in Finland 


Public service core values stated in public documents in OECD countries .0......0..00eeeeeeee eee 


43 
44 
49 
51 
52 
53 
55 
60 
62 
66 
67 


33 
33 
34 
37 
38 
40 
42 
45 
45 
46 


23 
35 
39 
52 
64 
65 
70 


PREFACE 


Public service involves public trust. Citizens expect public servants to serve the public interest with fair- 
ness and to manage public resources properly on a daily basis. Fair and reliable public services inspire pub- 
lic trust and create a favourable environment for businesses, thus contributing to well-functioning markets 
and economic growth. Public ethics are a prerequisite to, and underpin, public trust and are a keystone of 
good governance. This report provides, for the first time, a comprehensive overview of “ethics” measures 
taken in all 29 OECD countries, including overall trends, promising practices and innovative solutions. 


The rapidly changing socio-economic environment, especially the growing demand for transpar- 
ency, requires that governments review and adjust mechanisms to ensure that actual behaviour corre- 
sponds to what is expected. Through extensive consultation and discussion among Member countries 
on what works in practice, the OECD has developed a comprehensive approach to ethics in which indi- 
vidual steps combine to form a strong and coherent system to promote ethical standards. The OECD is 
also supporting its Members’ efforts to improve mechanisms for monitoring compliance and to take 
sanctions against wrongdoing. 


A key challenge for government is to adapt the mission of the public service to current needs and 
to ensure that its core values and standards meet changing public expectations. A modern set of core 
values should combine “traditional” values, such as impartiality, legality and integrity, with “new” values 
such as greater public accountability and transparency. 


To translate these values into practice, Members need to legislate some standards of conduct, par- 
ticularly in relation to using official information and public resources, receiving gifts or benefits and 
working outside the public service. Sensitive areas with a higher potential risk of conflict of interest, 
such as justice, tax and customs administration as well as the political/administrative interface similarly 
call for the development of special standards. In addition, governments need to take advantage of new 
technology to inform citizens on standards expected of officials serving the public. 


At a time when there is a growing consensus among governments on what should constitute the 
essential elements of an effective and comprehensive ethics strategy, this report constitutes a unique 
source of comparative information on ethics management measures in OECD countries. It is designed to 
facilitate mutual learning and to support policy-makers in constructing modern ethics strategies in both 
OECD and non-member countries. 


This important work complements other recent initiatives such as the OECD Convention against 
bribery of public officials and the OECD Principles of Corporate Governance, as part of a broader effort 
at the OECD to promote good governance, in both the public and private spheres. 


Donald J. Johnston 
Secretary-General of the OECD 
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SUMMARY 


Integrity has become the fundamental condition for governments to 
provide a trustworthy and effective framework for the economic and social 
life of their citizens. The institutions and mechanisms for promoting integ- 
rity are more and more considered as basic components of good gover- 
nance. This report! provides — for the first time — a comprehensive 
database of integrity measures used in 29 OECD Member countries and it 
also takes stock of common trends and good practices. 


Ensuring integrity means that: 


e Public servants’ behaviour is in line with the public purposes of the 
organisation in which they work. 


e 


Daily public service operations for businesses are reliable. 


e Citizens receive impartial treatment on the basis of legality and justice. 


e 


Public resources are effectively, efficiently and properly used. 


e Decision-making procedures are transparent to the public, and 
measures are in place to permit public scrutiny and redress. 


Countries are under constant pressure to bring their integrity mea- 
sures into line with today’s rapidly changing realities — including globalisa- 
tion, European integration, citizens’ demands for performance and 
accountability. Governments of Member countries have reformed their 
public sectors to allow for more flexibility in achieving desired public 
goals. Decentralisation and devolved public service management have 
reduced controls and given greater flexibility for discretion by officials. 
While the increased use of private sector methods enhanced public sector 
efficiency and effectiveness, it also had led to a fragmentation of 
“traditional” public service values, standards and ways of operating. 


This situation requires enhanced mechanisms to improve public ser- 
vants’ accountability for their new discretionary powers and to ensure that 
they adhere to the updated values as well as to citizens’ expectations. The 
right balance between devolution and accountability is of central impor- 
tance in achieving a well-performing, professional public service. As tradi- 
tional central regulations and controls are reduced, the role of values 
— and the public interest concepts that they embrace — becomes increas- 
ingly significant, both as a guide for behaviour and as the common 
reference point and unifying thread for the whole public service. 
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Integrity measures 
are now vital ingredients 
of good governance 


Integrity is about forging 
strong links between 
expected ideals and 
formal behaviour 


Reforms have changed 
the public service 
environment... 


... Which needs 
improved mechanisms 
to ensure adherence 
to core values 
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OECD countries share 
basic commonalties in 
developing a sound Ethics 
Infrastructure... 


... however their 
particular environments 
determine the concrete 
measures they use 


Core values should 
provide a solid basis for 
daily operations in the 
public service 


The changing public 
sector environment 
requires the updating of 
core values 


Impartiality, legality and 
integrity are the distinct 
characteristics of the 
public service 
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The report shows the increasing efforts and progress in ethics 
management in the OECD area 


The report describes common trends in building the Ethics Infrastructure 
in OECD countries. It also highlights that a consistent system of supportive 
mechanisms is necessary to: 


e Communicate and inculcate core values and ethical standards for pub- 
lic servants (in order to provide clear guidance and advice to help 
solve ethical dilemmas). 


e Promote ethical standards, prevent situations prone to conflict of inter- 
est and reward high standards of conduct through career development. 


e Monitor compliance and report, detect, investigate and sanction 
wrongdoing. 


The report also demonstrates that despite common trends, specific 
measures in countries reflect national differences in priorities and social, 
administrative and political culture. The second part of the report pre- 
sents an up-to-date database of existing mechanisms in place for promot- 
ing integrity and countering corruption in all OECD countries, including 
most recent and planned measures. 


Statements of core values provide the basis for public service 
operations within OECD countries 


Identifying core values is the first step to create a culture in which both 
public servants and society have a common understanding of the expected 
behaviour of public office holders. The survey revealed that all OECD coun- 
tries state a set of core values for guiding their public service in daily opera- 
tions. Though core values appear in a variety of forms, including legal 
documents — such as constitutions — and promotional publications, Member 
countries draw these values from the same substantial sources, namely 
society, democracy and profession. 


Over one-third of Member countries have already updated their core 
public service values in the last five years and further reviews are still 
being undertaken. In the course of the revisions, OECD countries have re- 
emphasised the “traditional” values while giving them a modern content 
and combining them with “new” values to mirror the increasingly 
result-based public service culture. 


Impartiality is ranked at the top of the list of core values. Nowadays it 
also implies equal access to public services, as well as equal standing 
before the law. As the survey demonstrates, the updated “traditional” val- 
ues still form the backbone of public service values: impartiality, legality 
and integrity are the three most frequently stated core public service val- 
ues in OECD countries. But they have been complemented by “new” val- 
ues, such as efficiency and transparency, reflecting evolving social demands 
and changes in public management. 
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Summary 


Legislating standards of behaviour has become the primary way 
to elaborate on stated core values throughout the public service 


Core values guide the judgement of public servants about what is good 
and proper in their daily operations. To put the values into effect, almost all 
OECD countries have developed a more detailed description of standards 
expected of all public servants in sensitive situations. The report clearly 
indicates that standards set boundaries for public servants’ conduct particu- 
larly in relation to the use of official information and public resources, 
receiving gifts or benefits and work outside the public service. The report 
also illustrates that legislating standards of behaviour for the whole public 
service has been a strong tendency throughout the OECD area, although 
guiding documents also widely articulate expected standards. 


The survey emphasises that more rigorous attention is needed for 
specific groups working in sensitive areas or where there is a high risk of 
conflict of interest. These include especially core functions of the state, 
and areas where citizens are fully dependent on public services. The 
report illustrates that the vast majority of OECD countries employ supple- 
mentary guidelines for specific groups or professions in addition to the 
general standards applicable to all public servants. Member countries 
focus especially, on justice, tax and custom administrations as well as on 
police and national defence. 


The report indicates as an emerging area the political/administrative 
interface for which just over half of the countries have already developed spe- 
cific guidelines. Some countries also elaborated codes for ministers to guide 
them on matters relating to the conduct of government business. The major 
challenge for countries is how to ensure consistent standards of behaviour for 
the entire public service and at the same time take into account specific 
characteristics of the respective sectors and of individual agencies. 


Laws provide the framework for investigation, whistleblowing, disci- 
plinary action and prosecution to counter the failure of public servants to 
comply with the specified standards of behaviour. However, a growing 
number of countries have recently incorporated other elements of their 
ethics infrastructure into the legal framework, for example the set of core 
values and code of conduct. 


The report demonstrates that almost all OECD countries criminalise 
active and passive forms of corruption committed by public officials. Simi- 
larly, more and more countries are also criminalising other forms of corrup- 
tion, such as direct, indirect and attempted corruption, and extending its 
scope to foreign public officials. A growing number of OECD countries also 
criminalise breaches of core public service values and principles, such as 
impartiality in decision-making, and upholding the public trust: not using 
the public office for private gain. 
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Potential conflict of 
interest situations call 
for detailed standards 
across the public service 


Specific professions 
entail additional 
standards... 


... this includes codes 
for ministers 


Laws endorse ethical 
standards and provide 
a framework for ethics 
management 


Criminal laws sanction 
specific forms 
of corruption... 


... as well as breaches 
of core values 
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Le 


Active staff involvement 
in the modernisation of 
public service values 
creates common 
understanding 


Governments should 
focus on inculcation of 
values and standards... 


... and explore the 
innovative solutions 
provided by new 
technologies 


Create a general 
management 
environment which 
ensures transparency... 


... and re-enforce merit 
and integrity from 
recruitment through 
career development 


Putting values into effect needs communication of core values 
as well as training to raise awareness within the public service 


The report shows that over one-third of OECD countries have con- 
sulted with defined groups within the public service or beyond and have 
even published the draft document on public service values for public 
comment. The involvement of the staff concerned in the revision process 
was a crucial factor for establishing mutual understanding among public 
servants and lead to a smoother implementation later. 


The report demonstrates that a vast majority of Member countries com- 
municate values. Over half of the countries focus on new recruits by provid- 
ing information on values when they join the public service. In a third of the 
countries the statement of values is part of the employment contract. The 
report also shows that almost all OECD countries provide training princi- 
pally to raise awareness of public servants on ethical issues but there is a 
growing emphasis on the development of the necessary skills for public ser- 
vants to handle ethical dilemmas. In addition, public servants are not alone 
when they confront ethical dilemmas in the workplace: they have the possi- 
bility of turning to their superiors for advice in the majority of countries, 
though some countries provide access to external bodies, such as special 
central agencies, to ensure the neutrality of advice. 


A growing number of countries have been recognising the advantage 
of using new technology, especially the Internet and interactive CD-ROMs, 
to give information on values and expected standards as well as to train 
public servants on ethics issues. 


Reviews of management measures should build a working 
environment that emphasises integrity, core values and transparency 


Building a supportive working environment begins with general man- 
agement measures. The report shows that the vast majority of OECD coun- 
tries employ the following key management measures for ensuring 
transparency: 


e Setting standards for timeliness. 
e Requiring reasons for decisions. 
e Providing redress against decisions. 


These management measures are seen as the primary instruments to 
build a supportive working environment. 


In particular, human resources management plays an essential role in 
promoting an ethical environment by developing professionalism and 
enforcing transparency in daily practice. The survey showed that OECD 
countries are aware of the importance of sound human resources manage- 
ment and almost unanimously base recruitment and promotion on merit 
in their public service. The vast majority of countries secure the openness 
of their selection processes by publishing both the recruitment rules and 
vacant positions. Over half of the countries also take ethical considerations 
into account in recruitment and performance appraisal. 
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Summary 


The report illustrates that the vast majority of OECD countries give 
attention to conflict of interest, by requiring the identification and report- 
ing of conflict of interest. Two-third of the countries have developed spe- 
cific anti-corruption measures in sensitive areas, such as public 
procurement. Paying special attention to officials in positions that are par- 
ticularly susceptible to corruption is a rising concern for OECD countries. 
Two-third of the countries employ supplementary measures for officials 
working in these areas, such as specific regulations and guidelines, stricter 
control or regular redeployment. 


With few exceptions, OECD countries require disclosure of personal 
financial interests to minimise the possibility of conflicts arising between 
public duties and private interests. Around half of the countries also 
oblige disclosure on outside positions and gifts. The higher the position, 
the more transparency is called for. Typically, disclosure is required from 
elected officials and senior public servants, and in a few countries only 
from public servants in general. Certain sensitive sectors, such as the tax 
and custom administrations, also demand more stringent disclosure. 


The overwhelming purpose of disclosure policy is to avoid conflict of 
interest and provide guidance. However, some countries use disclosures 
to assist the detection of illicit enrichment and contribute to investigations 
and disciplinary procedures. Generally, disclosure is required when some- 
one joins the public service and then on an annual basis in just over half of 
the OECD countries. In the majority of cases the information is exclusive to 
internal official use and remains confidential, but some countries allow 
public access in order to maintain close public scrutiny. 


Management also implies ensuring the monitoring of compliance 
with expected standards 


Almost all OECD countries apply internal control enabling the manag- 
ers to recognise and expose any phenomena that make corruption possi- 
ble. The report shows that OECD countries either have strengthened the 
already existing legal measures or established a legal framework for inter- 
nal control. Internal control, as a widely recognised instrument throughout 
the OECD area, supports corruption prevention efforts by monitoring the 
management of public resources and detecting and signalling individual 
deficiencies and systemic weaknesses. Moreover, internal control reviews 
recommend measures for improving management and, in some cases, 
they directly inform the political level. 


Nevertheless, the organisation, frequency and follow-up mechanisms 
vary from one country to another. Most countries have internal control in 
each agency and department, and the reviews are carried out on an annual 
basis or when the need arises. The findings of reviews are usually 
addressed to the management within the organisations and only a few 
countries make the reports accessible to the general public. The internal 
control reviews are often accompanied by some kind of external supervision 
that also checks the effectiveness of internal control systems. 
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Put a growing emphasis 
on prevention 

of possible conflict 

of interest 


Disclose information on 
private interests to make 
decision-making more 
transparent... 


... and also to help 
detection 


Create thorough internal 
control to detect 
individual irregularities 
and systemic failures 


Integrate internal 
control into the 
management framework 
of organisations 
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Internal control needs to 
be accompanied by 
independent scrutiny... 


... in which external 
audit plays the vital role 


Reporting wrongdoing 
has become an evolving 
concern for 
governments... 


... and also providing 
protection for 
whistleblowers 


Countries are also 
empowering the public 
to expose wrongdoing 


Laws make available 
disciplinary measures 

to sanction breaches of 
public service standards 


Lis 


The survey reveals that all OECD countries have institutions performing 
independent scrutiny over public service operations. They keep public ser- 
vants accountable for their actions, ultimately, to the public. In virtually all 
countries, the legislative branch — either the Parliament/Congress or its 
committees — undertakes reviews of public service activities. The other 
most frequently used types of scrutiny range from external independent 
audit through investigation by the Ombudsman to specific judicial or ethics 
reviews. The report also indicates that empowering an independent com- 
missioner or commission (Ombudsman) to scrutinise maladministration has 
become a popular instrument in over half of the countries. An emerging 
trend is to create a specialised independent unit for public service ethics. 


The report demonstrates that both internal and external audit are rec- 
ognised in many countries as important forms for uncovering and investigat- 
ing fraud and corruption through their role of supervising the legality and 
propriety of state revenues and expenditure. Internal audit is used in some 
countries, while the vast majority of OECD countries employ external audits 
conducted mainly by supreme audit institutions with jurisdiction over the 
whole public service. In order to keep the public informed, external audit 
reports are routinely published in two-thirds of the countries. 


Empower both public servants and citizens to report misconduct 
and provide protection for whistleblowers 


Two-thirds of Member countries either oblige their public servants to 
report misconduct and/or provide procedures to facilitate its reporting. 
Among those countries with whistleblowing schemes, two-thirds define 
the rules and procedures to be followed in their legal framework, whereas 
other countries define them in their internal organisational rules. More- 
over, managers as well as designated organisations are in charge of both 
providing assistance and investigating the individual cases. Nowadays, 
the Internet provides a new device for the public to report misconduct. 


A growing need to provide protection for whistleblowers in the public 
service is visible across OECD countries. Almost half of the Member coun- 
tries offer general protection mainly in their public service framework. The 
most commonly provided safeguards are legal protection and anonymity. 


OECD countries have much in common regarding the procedures for 
citizens to expose wrongdoing committed by public servants. Two-thirds 
of Member countries make available similar avenues for the public such as 
complaint procedures, ombudsman and help desk or telephone lines. 


Taking actions against violations of standards are the shared 
responsibility of managers and external investigative bodies 


All OECD countries recognise that in the case of a breach of public 
service standards disciplinary actions should be taken within the organisa- 
tion where they occurred. All governments have developed a general 
framework for disciplinary procedures which provides both a practical instru- 
ment for managers to impose timely and just sanctions and guarantees a fair 
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process for the public servants concerned. Laws -— civil service or public 
service acts in general — are the primary source of disciplinary procedures 
and sanctions for public servants in most countries. However, agency doc- 
uments or departmental contracts are often complementary to the general 
legal framework. In some cases, the violation of administrative rules may 
also constitute a violation of the criminal or penal codes. 


The report shows that managers have a key role in initiating disciplin- 
ary measures in their agencies in a timely manner, but they can also 
receive assistance from specific external institutions. In many countries, it 
is the managers’ duty to detect breaches of public service rules and to 
sanction them with adequate and timely administrative and disciplinary 
measures in the respective public sector organisations. 


The survey confirmed that OECD countries employ very similar kinds 
of disciplinary sanctions. These range from warning and reprimand through 
material penalty to temporary or final dismissal. All countries take into 
account dismissal as the stiffest disciplinary consequence. The report 
demonstrates that countries seek to ensure fair treatment in the disciplin- 
ary procedures mainly by providing guarantees for public servants in the 
course of procedure. As one of the most important guarantees, most 
countries provide the possibility of legal redress against disciplinary action. 


Although public sector managers have the primary responsibility for 
initiating the investigation of alleged misconduct, the report confirmed 
that external institutions still continue to be the most important forms for 
investigating and prosecuting misconduct in the public service. Two-third 
of the countries have created investigative bodies operating with jurisdic- 
tion over the whole public service while the investigative function already 
exists inside individual public service agencies in almost half of the coun- 
tries. Less than one-third of the countries employ specialised investigative 
bodies operating with exclusive jurisdiction over a specific sector. 


Where there is a possible breach of criminal law, the police are natu- 
rally the most common investigative body in OECD countries. Prosecuting 
misconduct, especially corruption committed by public office holders, is 
the classic responsibility of the ordinary public prosecutor’s office in 
almost all OECD countries. The investigative and/or prosecuting bodies 
are empowered to bring suspected cases of corruption directly to court in 
all OECD countries. Moreover, two-thirds of the countries noted that they 
have procedures and mechanisms available to bring wrongdoing to the 
attention of bodies exercising independent scrutiny on public service activi- 
ties. OECD countries seek to guarantee the objectivity and impartiality of 
the investigations and prosecutions, and to maintain the independence of 
institutions involved through dedicated laws. 


Managing government ethics and anti-corruption policy includes 
co-ordination and assessment of various measures 


The survey showed that successful integrity measures consist of a 
combination of actions that are consistent with each other and take into 
account the wider public service environment. This recognition led to the 
need for co-ordinating the wide variety of activities in place and ensuring 
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that these ethics and anti-corruption measures were consistent and com- 
plementary. A few countries have developed a complex package of mea- 
sures while just over half of the countries have assigned central 
institution(s) to co-ordinate the implementation of ethics-related mea- 
sures, including ensuring the consistency of legal regulations and provid- 
ing national guidance to help develop prevention strategies in individual 
organisations. A growing concern is to involve non-governmental organisa- 
tions as well as trade unions both in the preparation and the implementation 
of integrity measures. 


While the assessment of individual conduct is a management 
responsibility in each public service organisation, the majority of OECD 
countries has developed procedures and has assigned organisation(s) to 
assess the effectiveness of measures for promoting ethical conduct and 
preventing misconduct in their public service. Generally, central institu- 
tions, ministries in charge of public service policy as well as audit bodies 
are assigned to carry out reviews and summarise their findings in reports 
on an annual or biennial basis. The most frequently used measure by 
OECD countries is the analysis of systemic failures and trends in criminal 
and disciplinary cases. 


Although some countries have no centralised procedure or central 
organisation in place for assessing the effectiveness of measures promot- 
ing ethical conduct and preventing misconduct in the whole public ser- 
vice, they make efforts to assess certain sensitive areas of their public 
sector activities. Moreover, countries that have recently launched specific 
anti-corruption programmes are still in the process of carrying them out, 
and the effectiveness of these measures will only be assessed when their 
implementation is complete. 


Lessons learned from the survey... 


In a rapidly changing world which demands new ways of working from 
public servants, governments should announce the mission statement of 
their public service. This would guide public servants about their aims, 
roles and values and would be a crucial step in renewing and rooting a 
modern public service culture. However, mission statements need to be 
completed with communication that helps the public to visualise it on the 
one hand, and internalise the mission within the public service on the other. 
Making the mission and the expected standards visible for the public is of 
central importance in building trust in public institutions. 


Recent trends in public management suggest that countries realise 
the need for adjusting their frameworks for promoting integrity and coun- 
tering corruption in the public service. The questionnaire used in the 
OECD survey provides a framework for assessment, while the report — the 
main outcome of the survey — is an exclusive resource document. This 
report shows directions for policy-makers by describing recent trends in 
integrity measures and provides a database of individual solutions in the 
respective Member countries, and describes these solutions in the framework 
of their national environment. 
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Integrity measures should not be considered as a separate and dis- 
tinct activity, but rather as an integral part of all management systems. 
This also creates an understanding about the necessary consistency 
between a strict and centralised compliance-based ethics management 
framework in a rules and process-based public management system on 
the one hand, and an ethics framework built on unenforceable aspirations 
and incentives in devolved results-based management systems on the 
other hand. Naturally, countries should draw their own conclusions taking 
into account their individual political and administrative traditions. 


Completing the ethics infrastructure needs continuous efforts. Coun- 
tries are increasingly realising the necessity of prevention because they 
have recognised that the more they pay attention to prevention, the less 
enforcement is needed. Prevention is a less expensive investment in the 
long term, with a more positive impact on the public service culture and 
on the relationship between the public service and civil society. 


The report describes the experiences of OECD countries, including 
the challenges they have faced and their responses. The information on 
overall trends as well as concrete solutions also gives a unique insight for 
non-member countries on global directions and can help in the develop- 
ment of their ethics management frameworks. In addition, the experiences 
of central governments are useful for sub-national governments. 


However some sub-national governments have produced very inno- 
vative solutions in creating their comprehensive Ethics Framework. Recent 
examples show that these integrity measures are fundamental building 
blocks in the decentralisation process in order to create self-identity for 
the sub-national public institutions and keep public confidence in these 
new institutions.” 


... and a forward look at emerging issues and directions 


Internalising ethics is more and more difficult for a public service 
which has converged with other sectors. Maintaining distinct public service 
standards needs special efforts from managers to motivate public ser- 
vants. Additionally, governments need to anticipate situations that might 
weaken adherence to the distinct public service values and standards of 
behaviour and prepare suitable responses to prevent adverse effects. 


Citizens trust public institutions when they know that public offices are 
used for the public good. Compared to just a few years ago, they are demand- 
ing much greater transparency and accountability by public officials and state 
institutions. Indeed, the public expects more information on private interests 
which intervene in the decision-making process of public institutions, 
especially at the interface between the public and private sectors. 
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Demand for more transparent public life is a crucial driving force in 
OECD countries. OECD is an ideal place to further explore issues related 
to transparency in the public sector, such as proper disclosure of private 
interests in lobbying, given its analytical work on public ethics and the rich 
and diverse experiences of Member countries. 


Structural changes over the past two decades have made public sec- 
tor employment increasingly similar to that of the private sector. In addi- 
tion, the enhanced interchange between the public and private sectors 
requires quick internalisation of core public service values and standards 
to ensure that core values are aligned with the demands of the services 
they provide and with the wider public interest. OECD is well placed to 
analyse innovative techniques and practical methods to identify modern 
management instruments that help public servants to internalise integrity 
in the Member countries. Exploring the ways to harness new technologies 
to its fullest use is a key opportunity for Member countries to find 
responses to their challenges in the coming years. 
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I. INTRODUCTION 


I.1. OECD Ethics survey 


The work of the OECD Public Management Committee (PUMA) on ethics and corruption prevention 
supports Member countries in their efforts to improve their systems of governance and public sector 
management. Specifically, this work aims to help governments monitor the broader public service envi- 
ronment in order to maintain effective frameworks for promoting integrity and preventing corruption by 
public officials. 


To assist these efforts, OECD PUMA launched a survey on managing ethics in the public service in 
all OECD countries in summer 1999. The objective was to provide comparative information to support 
Member countries’ actions to maintain well-functioning institutions and systems for promoting ethics in 
the public service. The survey aimed specifically to: 


e Provide a comprehensive database from all Member countries for analysis. 
e Identify promising practices — what works and how, in respective national environments. 
e Provide a framework for assessment. 


The survey employed a questionnaire’ that made maximum use of comparative information indi- 
cating how OECD countries were addressing the global problem of fostering integrity and countering 
corruption. The questionnaire used a combination of closed and open-ended questions in order to 
facilitate comparison and give room for countries to present more details on the institutions as well as 
describe the environment in which they exist and function. The survey collected information provided 
by central governments on policies and practices promoting ethical conduct and countering corruption 
in their respective national contexts. 


This report is the main output of the survey. The report is based on the responses provided by 
central governments. Moreover, a few governments also supplied information from sub-national level. 
This comprehensive report, the first of its kind, consists of a comparative analysis on trends and promis- 
ing practices as well as the latest information on policies and practices (institutions, procedures) used 
by Member countries to promote ethical conduct and prevent and counter misconduct. This report was 
presented to the OECD Council meeting at ministerial level on 26-27 June 2000. 


Structure of the report 


The report consists of analyses based on the data provided by the countries. The first part of the 
report is analytical and aims to support the design of strategies in Member countries. It does this by 
encouraging policy-makers to consider the experiences of other countries in a comparative way and by 
providing information on trends, models and concrete innovative solutions — in their respective 
national context — to assist organisational learning. However, this approach does not rank the countries: 
the focus of the report is on the overall direction and progress within the OECD area, and not ona 
comparative analysis of progress in individual Member countries. 


The second part of the report presents the directly observable data on Member countries’ 
actions: regulations, institutions and procedures, and puts them into context by providing information 
on the surrounding political-administrative and social environments. The country chapters — based on 
responses to the survey questionnaire — provide concrete data on policies and practices used by OECD 
Member countries for: 
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e Redefining and sharing values. 


e Identifying, communicating and inculcating ethical standards; monitoring and rewarding ethical 
conduct. 


¢ Reporting, detecting, investigating, prosecuting and punishing misconduct. 


The country reports provide a register of legal and institutional frameworks in place for managing 
ethics in the public service and indicate the areas where countries focus their emphasis. 


Methodology and scope 


OECD work on public sector ethics has used the methodology which focuses both on mechanisms 
in place for promoting integrity and countering wrongdoing. The first aspect, promoting integrity con- 
centrates on the aspirational, supererogatory conduct expected of public servants, when they face ethi- 
cal dilemmas due to the application of competing values and standards when carrying out their duties. 
The survey provided the following working definitions for the most frequently used terms to create a 
common understanding and allow comparison of measures being used by countries to promote high 
standards of conduct in the public service: 


e Ethics: norms that translate characteristic ideals and values into everyday practice. 
e Values: collectively shared principles that guide judgement about what is good and proper. 
e Standards of behaviour: required criteria for actual actions of public servants/public officials. 


In the second aspect wrongdoing is seen as more than individual actions, rather it is the result of 
systemic failure and a management problem. Furthermore, wrongdoing is considered a multifaceted 
phenomenon, which spans a range of more or less serious forms: 


e Inappropriate behaviour that is against acceptable conventions and preferable practices. 
e Unethical acts that infringe ethical principles and values. 


e Illegal offences when public servants breach the law. This includes corruption which is regarded 
by the general public as the most serious misconduct because of its distinctive characteristic: the 
misuse of power in public office for private gain in a sense wider than just the financial one. 


The scope of the survey focused on the public service. The survey aimed to ensure the comparability of 
collected data. It consequently requested each country to provide information on public servants — defined 
by special statute(s) — working in the central/national/federal government administration, including those 
central government functions that are managed at local level. When additional information on other relevant 
groups — accomplishing public functions at the local level, elected officials, etc. — was collected, this is indi- 
cated in the report, for example, when the questionnaire uses the term public officials to include public 
office holders. 


I.2. Background to the report 


OECD's comprehensive approach to review the public service environment 


Underlying the OECD's contribution in this area is the conviction that the state's role in promoting 
integrity and preventing wrongdoing includes the development and maintenance of interrelated mech- 
anisms — such as adequate control, guidance and management. Their consistent combination provides 
suitable incentives for public servants to achieve the aims to which they aspire and promotes role mod- 
els in the public service on the one hand, and discourages misconduct by efficient preventive and 
policing mechanisms on the other. Both elements are needed for success. 


Drawing on the experience of its Member countries, the OECD has identified the institutions, sys- 
tems, tools, and conditions that governments use to promote integrity in the public sector — the neces- 
sary elements and functions of a sound ethics infrastructure. Furthermore, the OECD drew up a 
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checklist and a set of principles to provide reference for managers on how to review their ethics man- 
agement systems. 


This work led to the adoption by the OECD Council in April 1998 of the “Recommendation on 
Improving Ethical Conduct in the Public Service,” which is built upon these ethics management princi- 
ples. At the request of OECD country ministers, the Public Management Committee prepared this 
report on implementation of the Recommendation. Though driving reasons vary amongst countries, the 
responses to the survey proved that the promotion of integrity in the public service has never been 
more prominent than nowadays, and a collection of very recent initiatives in the report demonstrates 
the substantial efforts taken by OECD countries. 


Defining an Ethics Infrastructure 


Wrongdoing is a complex phenomenon, so PUMA’s work was driven by the recognition that pre- 
venting wrongdoing need to be as complex as the phenomenon of wrongdoing itself. Moreover, 
wrongdoing is not itself a cause but it is the consequence of systemic failure or a culture which 
does not put an adequate emphasis on ethical behaviour. PUMA previously conducted — in 1996 
and 1997/98 — two surveys on the management of ethics and conduct in the public sector to deter- 
mine the factors influencing ethical behaviour in the public service. In its analysis, PUMA used a 
holistic approach and invented the notion of the ethics infrastructure, as a cornerstone for a com- 
prehensive strategy. The key issue addressed in the first report* of 1996 is how public servants can 
be given support in observing the highest standards of integrity and ethics in a rapidly changing 
public sector environment, without undermining the main thrust of public management reforms 
which aim to enhance efficiency and effectiveness. All OECD countries included in the first study’ 
employ a range of tools and processes to regulate against undesirable behaviour and to provide 
incentives for good conduct. However, there is no single method for constructing an ethics infra- 
structure in the public service. Rather, a combination of incentives and sanctions is needed to 
encourage professional standards of conduct. 


Box 1. The Ethics Infrastructure* 


A well-functioning Ethics Infrastructure supports a public sector environment which encourages high 
standards of behaviour. Each function and element is a separate, important building block, but the indi- 
vidual elements should be complementary and mutually reinforcing. The elements need to interact to 
achieve the necessary synergy to become a coherent and integrated infrastructure. The elements of infra- 
structure can be categorised according to the main functions they serve — guidance, management and 
control — noting that different elements may serve more than one function. 


Guidance is provided by strong commitment from political leadership; statements of values such as 
codes of conduct; and professional socialisation activities such as education and training. 

Management can be realised through co-ordination by a special body or an existing central management 
agency, and through public service conditions, management policies and practices. 

Control is assured primarily through a legal framework enabling independent investigation and 
prosecution; effective accountability and control mechanisms; transparency, public involvement and scrutiny. 


The ideal mix and degree of these functions will depend on the cultural and political-administrative 
milieu of each country. 


* The notion of the Ethics Infrastructure was presented in more details in the report on “Ethics in the Public Service: 
Current Issues and Practice”, 1996, OECD, PUMA. 
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The following paragraphs describe the core components of the eight elements of the Ethics 
Infrastructure and illustrate them with some selected recent examples from the 1999/2000 survey: 


1. Political commitment 


In the absence of sustained political commitment to ethical behaviour in the administration, efforts 
to encourage such behaviour will be in vain. The most recent examples show that attempts to improve 
public sector ethics in OECD countries have been sponsored at the highest political levels: for example 
the President of Korea requested the Government to elaborate a comprehensive anti-corruption strat- 
egy and programme in August 1999, or the Government of the Czech Republic adopted the Government 
Programme to Fight Against Corruption in February 1999. 


2. Workable codes of conduct 


Codes of conduct play a vital role in stating the expected standards of behaviour, particularly in 
OECD countries that have reduced the rules applying to public servants and have adopted more “man- 
agerial” styles of public management. Some countries chose a broad public service code of conduct 
from which individual agencies design a purpose-built code to reflect their particular objectives and 
mission: for example Australia updated its code of conduct in the Public Service Bill 1999. In other 
countries, codes are all agency-based. 


3. Professional socialisation mechanisms 


However, the content of the codes of conduct or even legal provisions remains simply words on 
paper, if it is not adequately communicated and inculcated. Socialisation mechanisms are the processes 
by which public servants learn and adopt ethical norms, standards of conduct, and public service values. 
Training (induction and ongoing) is an essential element to raise ethics awareness and develop skills 
capable of solving ethical dilemmas; good role models (especially managers) also serve this purpose. For 
example, ethics issues now constitute an integral part of the initial training of future managers in Belgium, 
while all senior private sector entrants to the civil service in the United Kingdom are required to focus on 
ethics issues in their mandatory induction training. In the Czech Republic, the Concept of Public Servants’ 
Training integrated ethics as one module in the pre-service and in service training. 


4. Ethics co-ordinating body 


These take various forms — parliamentary committees, central agencies, or specially created bodies — 
and assume various functions: “general promoter” of public sector ethics, a role performed by Norway’s 
Ministry of Labour and Government Administration and New Zealand's State Services Commission; “coun- 
sellor and advisor’, such as the United States Office of Government Ethics and the Canadian Office of the 
Ethics Counsellor for public office holders in the Executive Branch and the Office of Values and Ethics for 
the public service; standing oversight committee like the Committee on Standards in Public Life in the 
United Kingdom or “watchdog” including investigation, such as France’s permanent anti-corruption inves- 
tigation commission or the New South Wales Independent Commission Against Corruption in Australia. 
The existence of a co-ordinating body should not, however, be construed as absolving departments and 
managers of the responsibility for ensuring ethical conduct within their jurisdictions. 


5. Supportive public service conditions 


The high standards of ethical conduct expected of public officials are one side of the coin. The 
other side is a “package” which provides decent working and living conditions for the “servants of the 
public”. This “package” consists of such basic elements as sufficient job security, opportunities for pro- 
motion and career development, fair remuneration or social appreciation. Fair and impartial human 
resources management policies can ensure that selection and promotion processes in the public sector 
are based on general professional requirements and non-discrimination, and that other factors, such as 
for example political considerations, are minimised. If public servants are feeling underpaid, 
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over-worked and insecure, then they are less likely to embrace initiatives to improve performance 
including in the ethical domain. 


6. Effective legal framework 


The legal framework is the “teeth” of the overall ethics infrastructure. Laws and regulations define 
the basic standards of behaviour for public servants and enforce them through systems of investigation 
and prosecution. In reviewing its legal framework, a country must check that existing criminal codes and 
civil service laws, conflict of interest statutes and other regulations which apply to public servants are 
clear and consistent. Recent efforts include the Japanese law on the ethics of public servants, the coun- 
try's first such legislation (passed in August 1999 and taking fully effect in April 2000). This law requires 
the Cabinet to establish a new code of conduct as a government order which bans public servants from 
receiving gifts and/or entertainment from private companies under their jurisdiction. Furthermore, 
senior officials in the central government will be required to report gifts or entertainment worth more 
than 5 000 yen, with some in higher positions required to report their stock transactions and income as 
well. The law delegates the setting up of the bans on receiving gifts and/or entertainment to a govern- 
ment order. Poland also adopted a law recently requiring all public officials to declare their financial 
assets, property and business capital. 


7. Efficient accountability mechanisms 


Accountability mechanisms should encourage ethical behaviour by making unethical activities hard 
to commit and easy to detect. Accountability mechanisms set guidelines for government activities, for 
checking that results have been achieved, and for checking that due process has been observed. They 
include internal administrative procedures (requirements that activities or requests be recorded in 
writing), comprehensive processes such as audits and evaluations of an agency’s performance, or new 
forms of procedures such as whistle-blowing (which can encourage public servants to expose wrongdo- 
ing committed by others or to say no when asked to do something inappropriate). They might also be 
external to the public service: for example, oversight mechanisms such as legislative or parliamentary 
committees. 


8. Active civil society 


Ethics is everybody’s responsibility, including that of an assertive media, which through its probing 
reporting helps citizens to act as watchdog over the actions of public officials. Freedom of information 
laws guarantee citizen access to public information from the late 1960s and they can institutionalise and 
support public awareness and responsiveness. For example, the United States passed its act in 1967 
and Denmark introduced its Freedom of Information Act in 1970 while other OECD countries adopted it 
more recently as the Czech Republic and Japan in 1999 and drafts are under consideration in the United 
Kingdom and Switzerland. 


Two main approaches in the OECD area 


Governments take two general approaches to the task of improving ethical conduct in the public 
service. One approach focuses on strict compliance with descriptive administrative procedures, control 
mechanisms and detailed rules which define what public servants should avoid, what they should do, 
and how they should do it. This is known as compliance-based ethics management. The other 
approach, based on aspirations, relies on incentives and encourages good behaviour rather than polic- 
ing and punishing errors and wrongdoing. This approach is termed as integrity-based ethics manage- 
ment. However, international trends in ethics management reveal common directions despite the 
varying political, administrative and cultural diversity across countries. 


Two international meetings held in November 1997 in Paris revealed a shared consensus on the 
elements of the Ethics Infrastructure and the need for a tool to help review the functionality of domestic 
ethics management systems. The Symposium was a landmark meeting on public ethics that brought 
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together over 130 senior participants and observers from OECD countries, Central and Eastern Euro- 
pean countries, and international organisations. The vast majority of country representatives under- 
lined the strong complementarity between traditional compliance-based management and integrity- 
based management. They found that regulations and control are essential, but not sufficient as a factor 
for maintaining integrity without supporting guidance and incentives. 


In 1997-98 a further survey in 15 countries revealed that the areas of greatest concern to govern- 
ments are those where the private sector comes into contact with public officials exercising discretion. 
The most common measures employed against corruption in the public sector include criminal and 
other legal sanctions, increasingly supplemented by greater transparency (conflict of interests regula- 
tion and disclosure policy) and control. Methods for evaluating the effectiveness of anti-corruption 
measures are less well-defined and largely take the form of reporting or periodic inspection.” 


OECD Recommendation on Improving Ethical Conduct in the Public Service 


Considering the former findings and analyses, OECD countries have recognised the role that sound 
domestic governance plays in effective action against corruption and made a commitment to improve 
the elements of their national ethics management systems. In an OECD Recommendation adopted in 
April 1998, Member countries expressed their commitment to regularly review policies, procedures, 
practices and institutions which encourage high standards of conduct and prevent misconduct as well as 
counter corruption. In order to provide a strategic tool, a reference checklist — a set of twelve principles 
for managing ethics in the public service —- was developed and agreed by representatives of OECD 
Member countries to support governments in their review of ethics management systems. Through this 
instrument, the OECD Council recommended that Member countries take action to ensure well-functioning 
institutions and systems for promoting ethical conduct in the public service by: 


e Developing and regularly reviewing policies, procedures, practices and institutions influencing 
ethical conduct in the public service. 


e Promoting government action to maintain high standards of conduct and counter corruption in 
the public sector. 


e Incorporating the ethical dimension into management frameworks to ensure that management 
practices are consistent with the values and principles of public service. 


e Combining judiciously ideal-based aspects of ethics management systems with rule-based ones. 
e Assessing the effects of public management reforms on public service ethical conduct. 


e Using as a reference the Principles for Managing Ethics in the Public Service to ensure high 
standards of ethical conduct. 


Principles for Managing Ethics in the Public Service 


The twelve Principles® upon which the OECD Recommendation is based identify the functions of 
guidance, management or control against which public ethics management systems can be checked. 
The Principles draw on the experience of OECD countries, and reflect shared views of sound ethics 
management. The Principles are an instrument for managers to help them review the functionality of the 
elements of an Ethics Infrastructure. 


The OECD Council also instructed the Public Management Committee to analyse information pro- 
vided by Member countries on how they apply these Principles and to provide support to these coun- 
tries in improving conduct in the public service (e.g. by facilitating information sharing and 
disseminating promising practices). The OECD Council also requested the Public Management Commit- 
tee to present a report in two years’ time analysing the experiences, actions and practices in Member 
countries that have proved effective in their particular national contexts. On 27-28 April 1998, the OECD 
Council meeting at ministerial level welcomed the approval of the Recommendation and asked to 
receive the report at its meeting in 2000. 


© OECD 2000 


Introduction 


OECD also targets the “supply side” of corruption 


OECD anti-corruption activity especially targets the “supply side” and has produced such mile- 
stone products as the OECD Convention on Combating Bribery of Foreign Public Officials and the OECD 
Principles of Corporate Governance. The OECD Anti-Bribery Convention, which entered into force on 
15 February 1999, makes it a crime to offer, promise or give a bribe to a foreign public official in order to 
obtain or retain international business deals. A related text effectively puts an end to the practice 
according tax deductibility for bribe payments made to foreign public officials, and defines a public offi- 
cial very broadly in order to cover all persons exercising a public function. The Convention commits 
34 signatory countries, including all 29 OECD countries as well as five non-OECD countries (Argentina, 
Brazil, Bulgaria, Chile, and Slovak Republic), to adopt common rules to punish companies and individuals 
who engage in bribery transactions. 


The Convention requires that bribery of foreign public officials be punishable by effective, propor- 
tionate and dissuasive criminal penalties comparable to those applicable to bribery of domestic offi- 
cials. It commits signatories to interpret territorial jurisdiction in as broad a manner as possible and to 
establish nationality jurisdiction if this is in accord with their legal system. Where there is no criminal 
liability of companies, countries are obliged to impose dissuasive non-criminal sanctions, including 
monetary fines. To ensure effective implementation the follow-up mechanisms rely on rigorous monitoring 
and surveillance procedures that examine each country’s legislation to assess how well it meets the stan- 
dards set by the Convention and evaluate each country’s performance and make recommendations that 
are forwarded to the ministers of participating countries. 


The OECD also hosts the Secretariat of the Financial Action Task Force on Money Laundering 
(FATF) which was established by the G-7 Summit at its meeting in Paris in 1989. In 1990, the Task Force 
formulated forty Recommendations that cover all relevant aspects of the fight against money launder- 
ing. They were revised in 1996 to take into account the experience gained over the years. The principle 
objective of the FATF is to foster the establishment of a world-wide anti-money laundering network 
based on appropriate expansion of its membership, the development of regional anti-money launder- 
ing bodies in the various parts of the world, and close co-operation with relevant international organisa- 
tions. The other tasks of the Task Force include monitoring countries’ progress in implementing the 
recommended measures to counter money laundering and reviewing money-laundering trends, 
techniques and counter measures. 


Outreach to non-member countries 


Supporting good governance in transition countries 


SIGMA,’ a joint initiative of the OECD and the European Union, principally financed by the EU's 
Phare Programme, helps Central and Eastern European countries to strengthen core management sys- 
tems of government, and in the process raise integrity in public institutions. These efforts focus espe- 
cially on the following areas: preparation of civil service legislation to create the legal environment fora 
professional public administration to operate with high ethical standards; strengthening of indepen- 
dent audit and financial control (e.g. through supreme audit institutions and ombudsman); drafting pub- 
lic procurement legislation and the creation of fair public procurement systems; increasing transparency 
of the administration, including the adoption of freedom of information laws as well as formulation and 
implementation of ethics codes, and anti-corruption laws and strategies. 


Promoting integrity in the developing world 


The Development Assistance Committee!® (DAC) of the OECD adopted “Orientations on Good Gov- 
ernance and Participatory Government” in 1995. This policy document endorsed the need to fight corrup- 
tion, to improve transparency and accountability in the use of public funds, and to address these issues in 
dialogue between donors and recipients of development assistance. By 1996, all DAC Members had intro- 
duced or strengthened anti corruption provisions in full compliance with the Recommendation. A review 
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of experience and assessment of impacts is to be completed by December 2000. In 1996 DAC adopted 
a Recommendation whereby Members agreed to introduce or require anti-corruption provisions in 
bilateral aid-funded procurement. Furthermore, a series of pilot studies were started with in-country 
diagnosis of the extent of the problem. An informal network was established in 1998 to guide these pilot 
country studies, and to pool efforts to ensure that implementation of anti-corruption actions become an 
important factor in determining overall performance and levels of future aid allocations. 


The OECD, through its Development Centre and in close collaboration with the UNDP,'! is also car- 
rying out a separate project of research on corruption in developing countries and emerging economies. 
This project aims to make policy recommendations to developing country governments and aid agen- 
cies in their fight against corruption, and to provide OECD Member countries with a clearer understand- 
ing of the causes and consequences of corruption in developing countries. By using an analytical 
framework of corruption issues to explore country case studies, the project seeks to identify the diverse 
forms of corruption in countries and help design adapted anti-corruption strategies. 


A major international conference on the role of the private sector in fighting corruption in develop- 
ing countries and emerging economies was organised by the OECD Development Centre in 
February 1999. This event led to the development of a guide for private sector actions against corrup- 
tion; encouraged entrepreneurs to back the use of “integrity pacts” in public procurement procedures 
and undertake other actions to promote the reform of the judicial system and customs; and facilitated 
stepped up co-operation between entrepreneurs’ associations and other anti-corruption actors such as 
NGOs like Transparency International, the press and other non-business associations. 


1.3. Why ethics now? 


Reforms in public management 


Public servants carry out their tasks in a rapidly changing environment, including stricter limits on 
resources, increased demands from citizens and greater public scrutiny. Consequently, public servants 
are forced to carry out government business in new ways in order to achieve their current, more com- 
plex aims. However, these reforms have had an unintentional impact on the prevalence of traditional 
public service values and standards. This means that the ethics infrastructure has to evolve 
— accountability mechanisms especially have to be adjusted — to ensure excellence in public service 
and to secure that the fundamental mission of the public service is accomplished, namely serving the 
public interest. 


Consequences and challenges for ethical concerns 


Public sector organisations with multiple goals always face conflicts that in theory require trade- 
offs.!? The conflicting goals — especially between the traditional ethical values and the values imported 
with private sector methods, such as efficiency, effectiveness or economy — have created pressures in 
the public service and lead individual public servants to doubt or even to confusion about the every 
day application of ethical standards. The following types of concern are indicated on the basis of country 
responses to the survey. 


In order to enable the public service in OECD countries to meet the demand of the more and more 
complex social and economic challenges, pressures and demands, Member countries have introduced 
substantial reforms in the way their central administrations operate. The most crucial element of this 
reform has been the shift from the principle of detailed regulations to performance management. This 
devolved public service management reduces control and provides flexibility to manage people and 
resources in ways that are both creative and tailored to match particular business plans, and to achieve 
the outcomes sought by the government. As a prominent recent example, the Australian new Public 
Service Act!’ —a principles based law which was passed by the Parliament in October 1999 — repealed 
the four times bigger detailed, technical and prescriptive former regulations. The new Act authorises 
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agency heads - with similar power to the private sector, except where there are public policy reasons 
not to do so — to determine recruitment, pay and employment conditions of staff. 


However, the given flexibility has resulted in a fragmented environment in the public service, 
where the awareness and understanding of principles and practices, including the application of ethical 
values and standards, can differ significantly. Other consequences are the lessening of traditional con- 
trol mechanisms in the maintenance of standards and the changing meaning of accountability (e.g. New 
Zealand). In addition, opening up the administration has meant greater opportunity for horizontal 
movement between the private and public sectors. Recruitment from the private sector — especially to 
management positions — exposes the collision between private and public sector values. In addition to 
this movement several countries noted that ancillary work raised the possibility of conflicts of interest 
between public duties and private interests (e.g. Spain, Sweden) and may be detrimental to the 
employer/employee confidence. 


OECD countries indicated fiscal pressures as the most common challenge for their public services. 
Tighter budgetary resources forced governments to re-evaluate their priorities and programmes for ser- 
vice delivery. They also rethought what should constitute the core business of government and what 
could, or should, be provided by private enterprise or the voluntary sector to increase the cost effi- 
ciency of public administration and to broaden the choice available to citizens. In this context, govern- 
ments have moved progressively to make public sector functions contestable and have adopted 
private sector management methods. The results range from massive privatisation (for example in Can- 
ada, United States), increased contracting out, consultancy work and partnership arrangements with the 
private sector (e.g. in New Zealand) to radical restructuring in the civil service (e.g. in Ireland, New 
Zealand) or downsizing (e.g. in the United States) and wage freezes for public servants (e.g. in Canada). 


Intensified contacts with private firms have changed the traditional interface between the public 
and private sectors, which has affected the line distinguishing between what is acceptable or permitted. 
For example the acceptance of gifts, benefits and hospitality has become an especially sensitive ques- 
tion in general (e.g. in Japan), and situations have also emerged where public servants take inappropri- 
ate advantage of circumstances when they feel they are not harming anyone and, although contravening 
policy, where they do not believe there will be any enforcement (e.g. in the case of air miles and fre- 
quent flier points in Canada). Furthermore, the increased emphasis on the use of private sector meth- 
ods has put a greater weight on business values and standards. All the above-mentioned public 
management reforms have been identified as the main causes of the crisis in values for the traditional 
administration of government business (e.g. in Greece). 


Some OECD countries stated that the greater interpenetration of the public and private sectors has 
also increased the risk of misconduct when the legal and institutional environment of the public ser- 
vice has not enabled it to control the risks which result from the new relationship. Public institutions are 
especially vulnerable if transparency is insufficient (e.g. in public decision-making processes in Korea 
and in hospital services in Greece), or in the course of a massive decentralisation of public services 
(e.g. France, Hungary, Poland). When State-owned enterprises (Spain) or banks (Iceland) operated 
under less strict or transparent control, with unclear accountability mechanisms regulated by either pri- 
vate or special law, they became more vulnerable to external pressures. Moreover, the publicity sur- 
rounding their conflicts of interest badly affected the image of the entire public service. In sensitive 
areas, such as in public procurement, the deficient functioning of procedures has caused problems 
(Belgium, Greece), and rigid and cumbersome procedures have resulted in insufficient transparency in 
awarding public contracts (France). 


Decisive environment 


Survey responses also indicated that the social, political and economic milieu had a determining 
influence on the working conditions in the public service. The decreasing real value of public salaries 
(Turkey) or the disparity between the income in the private sector and the salaries of civil servants 
caused a major problem for some countries (e.g. Czech Republic, Hungary, Mexico, Poland, Portugal). 
Together with an increasing workload, this is the cause of a high number of people leaving the public 
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service, and its low prestige. Consequently, less attention is given to ethical standards and the higher 
salaries in the private sector are a great incentive for experienced and skilled officials to leave (in 
France a dedicated word exists to describe when senior officials move to the private sector for higher 
salaries: pantouflage). Moreover, countries in transition have had to face a rapidly changing political, 
social and economic environment. The result has been a transformation of fundamental social values, 
the legislative framework and the make-up of institutions, all of which have contributed to uncertainty 
about expected behaviour in the public service. 


The political environment has a vital effect on the functioning of the public service. Public manage- 
ment reforms can change the boundaries between strategic management and leadership on the one 
hand and politics on the other (Iceland, New Zealand). Countries indicated that partisanship and politi- 
cal patronage were also their concern. Their forms varied between maintaining the political spoil sys- 
tem in State-owned banks (e.g. in Iceland) and misuse of public resources as the result of political 
pressures (e.g. Turkey). Allegations of “political appointments” to public offices on the basis of political 
affiliations, as well as situations in which officials, after serving in political positions (especially as minis- 
ter or state secretary), return to permanent civil service positions, also caused concerns (Norway). The 
interaction of the political system and businesses was noted as a further sensitive area (for example 
in 1997, payments to politicians by a large private company resulted in an enquiry and recommendation 
to strengthen the policing of ethics in public life in Ireland). 


The constant deterioration of political life was identified as the major cause’ of widespread corrup- 
tion in government in Italy, however public servants and employees were not the worst offenders com- 
pared to the political and business spheres. The publication of this study on the causes of corruption 
substantially contributed to the very high level of awareness of the problem throughout society. 


Altogether, OECD countries indicated that ethical issues attracted a great deal of attention in their 
countries, with the exception of a very few cases. The latter paid comparatively less attention to ethics 
issues because the disclosed cases of misconduct did not show any indication of significant changes 
over the last decade (Germany) or there was no obvious increase according to statistics (Switzerland). 
However, the media paid greater attention to revealed misconduct, particularly when senior officials 
were involved. 


The development of a supportive culture, based on key elements such as the high degree of con- 
sensus on values and norms and transparency, also played a crucial role in maintaining a high level of 
integrity in the Nordic countries. In these countries discussions on ethics related issues focussed more 
on political ethics (Iceland), and on problems emerging from the political administrative interface, par- 
ticularly the relationship between ministers and civil servants (Denmark). Some countries (e.g. New 
Zealand) also mentioned the perceived absence of leadership and models at the political level. 


The above-mentioned changes in the public service went together with a substantial increase in 
society's expectations regarding public servants’ behaviour and performance. The public became more 
conscious of ethical issues and dilemmas. However, in some cases traditional social values may conflict 
with the principles of a modern merit-based public service (for example assisting family and friends are 
now labelled nepotism and cronyism in Iceland). Furthermore, the private sector has also become more 
aware of ethical questions and has looked for co-operation with the public service to balance any possi- 
ble side effects (e.g. in Australia, Canada and the United States). 


Safeguarding an ethical culture in the public service is recognised as a crucial priority for OECD 
countries in general. It is considered to be a vital component for maintaining the confidence of society 
and politicians in the public service. 
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II. DELIVERING A SOUND ETHICS INFRASTRUCTURE 


This core part of the report summarises the findings of the survey and provides analysis on poli- 
cies and practices in place to promote ethical conduct and prevent and counter misconduct in the pub- 
lic service. The following chapters give a comparative overview of the frameworks and mechanisms 
(including laws, institutions, procedures, etc.) that OECD countries are using to operationalise values in 
the public service by: 


e Defining, communicating and inculcating values and ethical standards. 


e Monitoring and promoting ethical behaviour and high standards of conduct through career 
development in the public service. 


e Reporting, detecting, investigating, prosecuting and punishing misconduct of public officials. 


It also summarises OECD countries’ experiences in ensuring the comprehensiveness and coher- 
ence of measures promoting integrity and preventing misconduct, such as management, co-ordination 
and assessment of the effectiveness of these measures. Finally this analytical part provides an overview of 
overall trends in ethics management, including the driving forces, emerging issues as well as innovative 
recent solutions and practices that have worked well in a particular country context. 


II.1. Values-based public service 


Values form the foundation of the public service. Values are the collectively shared principles that 
guide judgement about what is good and proper. Values stated in public documents provide the basis 
for an environment where citizens know about the mission and the vision of public organisations and 
they also give overall guidance for daily public service operations. 


All OECD countries have a set of stated core values for the public service. In the responses to the 
questionnaire, OECD countries indicated their key values and the primary sources of these key values 
to illustrate their priorities and focus of interest. This does not mean that they do not apply other values 
not specified in their answer. Furthermore, countries may have different concepts behind the same 
value or basic values could imply other values. 


However, the stated core values show a certain homogeneity (the following chart displays the 
eight most frequently stated core public service values in OECD countries). On the other hand, coun- 
tries defined a wide variety of values which reflect their respective national, social, political and admin- 
istrative environments (Table 1 gives a more detailed comparative overview of the stated core public 
service values indicated by OECD countries). The list includes more abstract basic values and inte- 
grates the specific derivative values, applied to a more concrete context. This chain demonstrates the 
strong interrelationship of core values and leads to the elaboration of the more specific standards. 


A basic similarity is that OECD countries draw on the same origin, the substantial sources of values, 
namely: 


e society; 
e democracy; and 


e profession. 
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Chart 1. The 8 most frequently stated core public service values in OECD countries 


Impartiality 


Legality 


Integrity 


Transparency 


Efficiency 


Equality 


Responsibility 


Justice 


30 


Within this framework, countries use variations depending on their circumstances. In Canada, for 
example, a deputy minister task force grouped the core public service values’? around: democratic 
values, traditional and new professional values, ethical and people’s values. 


A further similarity is that countries hold a combination of “traditional” and “new” public service 
values. “Traditional” values reflect the fundamental mission of the public service, while “new” values 
articulate the requirements of a new ethos. Member countries also indicated that they have maintained 
and redefined their “traditional” societal and democratic values, the most frequent being impartiality 
(no discrimination) and neutrality; integrity and honesty (requiring the highest ethical standards); 
justice and fairness; kindness and humanity. 


Further democratic values are legality (respect of the rule of law and especially the provisions 
of the Constitution); transparency and openness, including the proper disclosure of information; 
responsibility (both maintaining reputation and responsibility for faults), accountability (with the 
closest public scrutiny) and obedience; equality; service in the public interest and loyalty and 
fidelity to the State. 


Professional values show a wider range of variation and have provided a bigger space to bring val- 
ues in line with recent public management reforms. Eleven OECD countries defined efficiency as a core 
public service value. Other professional values include respect for State resources; confidentiality and 
respect of official secrets; professional competence and excellence; as well as merit-based employ- 
ment. Newly stated professional values, such as service-mindedness (Australia, Finland), achieving 
results (Australia) or earning of citizens’ satisfaction (Hungary), indicate the new approach in the public 
management ethos. 


Some countries listed both basic values and derivative values. The latter requires that the gener- 
ally expected behaviour be applied in a more specific situation or relationship. For example, in the 
case of impartiality, four countries — Australia, Ireland, Hungary and Poland — indicated political neutral- 
ity as a separate core value. The declaration of this specific value played a key role in the transforma- 
tion of the administration and the establishment of a non-partisan “new public service ethos” in the 
latter countries in transition. 
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Table 1. 
Impartiality, neutrality, objectivity 
Legality 
Integrity, honesty 


Transparency, openness, proper disclosure 
of information 


Efficiency 

Equality 

Responsibility, accountability 

Justice, fairness 

Confidentiality, respect of official secrets 
Professionalism 


Service in the public interest, 
service to the whole community 


No private interests, no interaction of private 
and public interests, avoidance 
of conflict of interest 


Obedience 

Respect for State resources 
Loyalty, fidelity to the State 
Kindness, humanity 


Public service core values stated in public documents in OECD countries* 


AUS AUT CAN CZE DEU DNK ESP FIN GBR GRC HUN IRL ISLITA JPN KOR LUX 
NLD NOR POL PRT SWE TUR USA 


AUT BEL CAN CHE DEU DNK ESP GBR GRC HUN JPN IRL ISL ITA KOR MEX NLD 
NOR PRT SWE TUR USA 


AUT BEL AUS CAN DEU DNK GBR GRC JPN KOR MEX NLD NZL POL PRT SWE 
TUR USA 


CAN FIN ISL GBR GRC IRL LUX MEX NLD NZL NOR PRT SWE USA 


AUS CHE DNK ESP GRC HUN IRL ITA MEX NZL NOR PRT SWE USA 
AUS DEU IRL JPN LUX NLD NOR PRT SWE TUR USA 

AUT DEU FRA FIN GBR HUN ISL MEX NZL PRT SWE 

AUS DEU ESP HUN IRL NZL NOR PRT SWE TUR 

AUT CZE DEU FRA IRLJPN KOR NLD SWE USA 

AUS BEL DEU HUN IRL KOR POL PRT 

CHE DEU ESP HUN JPN PRT SWE 


CAN CZE DEU IRL JPN SWE USA 


BEL DEU FRA ITA JPN KOR 
IRL TUR NOR SWE USA 
DEU ITA KOR NOR TUR 
AUS KOR HUN 


* The following abbreviations are used in tables throughout the report: AUS (Australia), AUT (Austria), BEL (Belgium), CAN (Canada), CZE (the Czech 
Republic), DNK (Denmark), DEU (Germany), FIN (Finland), FRA (France), GRC (Greece), HUN (Hungary), ISL (Iceland), IRL (Ireland), ITA (Italy), JPN 
(Japan), KOR (Korea), LUX (Luxembourg), MEX (Mexico), NLD (the Netherlands), NZL (New Zealand), NOR (Norway), POL (Poland), PRT (Portugal), 
ESP (Spain), SWE (Sweden), CHE (Switzerland), TUR (Turkey), GBR (the United Kingdom), USA (the United States). 


In what forms are the core values available? 


The vast majority of Member countries provide legal frameworks for the public service values; 
however, some of them declare the values in other guiding documents as well. In most cases, statutes 
and general laws comprise the core values, nevertheless OECD countries also use Constitutions, basic 
laws and the special civil service or public service regulations to declare core public service values. The 
following table indicates the countries using these legal regulations. 


Table 2. 


Laws, statutes 
Constitution 

Civil service legislation 
Public service acts 


Core values as part of the legal framework 


AUT CAN DNK DEU FRA HUN ISL ITA KOR LUX MEX NLD NOR POL PRT SWE USA 
DEU ESP FIN GRC JPN KOR MEX POL PRT SWE TUR 

DEU FIN GBR HUN ISL KOR NLD POL TUR 

AUS BEL CAN CHE DEU ESP GRC JPN MEX NLD 


In addition, labour laws (in the Czech Republic and Germany), administrative procedure acts (in 
Iceland and Sweden), the Access to Information Act and the Penal Act (in Iceland), the conflict of inter- 
ests legislation (Spain), instructions of the federal government (Switzerland) or Circular letters of the 


Minister of Finance (Ireland) also state values for public servants. 
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Further legal sources of values include the decisions of the Ombudsman and the courts (in Denmark); 
collective agreements and individual employment contracts (in Germany) and legal literature in Norway. 


In March 1998 the Australian Government amended the Public Service Regulations to incorporate 
the newly articulated Australian Public Service (APS) Values.'° The Regulations require Agency Heads to 
uphold and promote the APS Values and APS agencies are responsible for managing conduct standards 
within their own organisations and providing information to the Public Service Commissioner for inclusion 
in the annual State of the Service report. 


Other documents include a wide variety of publications, such as a vision statement for the whole 
public service (New Zealand) or for individual organisations (Norway), guidelines (Denmark, Finland), 
charters (Ethical Charter in Korea and Portugal) and codes for professional groups (New Zealand), 
reports (Canada, Norway), discussion paper on values (Australia), or textbooks and commentaries on 
public service law (Germany), other books and promotional publications (booklets in Canada, posters 
and pamphlets in the United States). 


In Roman law based European countries, jurisprudence (legal, administrative science) played a 
significant role in the elaboration of public service values. The delineated values have been regularly 
used in the education of future public servants as well as in training. Moreover, these core values have 
often been transferred from the textbooks and commentaries to the legal documents and now stated in 
public service or administrative codes or even in constitutions in the continental European countries. 
For example, three basic values — namely equality, neutrality and continuity — have been formulated by 
jurisprudence for the French public service. 


Updating core values 


Half of the Member countries revised core public service values in the last decade. In just the 
past five years, a wide variety of countries reviewed their core values and eleven of them updated the 
statement of core values. Further reviews are still taking place in some countries, for example in Belgium. In 
Ireland a draft code of conduct — which incorporates core public service values — is under consideration by 
the Government and it is planned to send it to a Committee of the Oireachtas (Parliament) for discussion. 


Table 3. Revising core public service values in the last decade 


999 AUT CHE GBR 
998 AUS POL 

997 DEU POL PRT 
995 ESP FRA MEX 
994 ITA POL 

993 AUT USA 

992 CZE HUN 


Countries recognised the necessity to involve the staff concerned in the revision process in order 
to establish mutual understanding and embed the implementation later. In some cases co-operation 
went beyond the public or civil service and reached the wider community, aiming to inform the citizenry 
and encourage a positive perception of the public service in the wider society. 


Public or civil servants across the administration were involved in the revision of the statement on 
core values in Ireland, Mexico, Switzerland and the United Kingdom, while their representatives 
(through trade unions for example in Germany, Italy, Portugal and the United Kingdom, and professional 
associations in Germany and Switzerland) also took part in the reformulation process. 


The legislative branch approved the statement of core values in Germany, Portugal, Spain and 
Switzerland while the organisations of the executive branch also played a prominent role, namely the 
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government (in Portugal), ministries (in the Czech Republic and the United Kingdom) and some other 
central agencies (in the Czech Republic). 


The most frequently used method was consultation (Australia, Germany, Italy, Portugal, Switzerland, 
the United Kingdom and the United States). The agency heads and focus groups of staff took part in the 
dialogue (Australia), while specialised experts (ethics officials in the United States, public servants with 
ethics responsibilities in Ireland) had a series of meetings in the course of updating the core values. In 
the United States the responsible agency, the Office of Government Ethics, published the draft pro- 
posal for comments and any interested person had the opportunity to send his/her remarks. In Italy 
— further to comments, proposals and evaluations made by the trade union — the reactions of the mass 
media to the revised list of core values were carefully examined. Poland held a general referendum on 
the draft of the new Constitution, which contained the updated list of core public service values. 


In the United Kingdom the Prime Minister set up a special committee to “examine current con- 
cerns about standards of conduct of all holders of public office, [...] and make recommendations as to 
any changes in present arrangements which might be required to ensure the highest standards of pro- 
priety in public life.” After receiving almost 2 000 letters and written submissions from the public as well 
as evidence from more than one hundred witnesses in six weeks of public hearings, the Committee on 
Standards in Public Life (the Nolan Committee) restated the general principles of public life in its first 
report in May 1995. The seven principles are set out in full in the following box. More recently, the Cabi- 
net Office is undertaking a debate across and beyond the Civil Service on a draft set of Civil Service val- 
ues, until April 2000. The elaboration of this vision statement is a core part of the ongoing Civil Service 
Reform in the United Kingdom. 


Box 2. The Seven Principles of Public Life in the United Kingdom 


Selflessness: Holders of public office should take decisions solely in terms of the public interest. 
They should not do so in order to gain financial or other material benefits for themselves, their family, or 
their friends. 

Integrity: Holders of public office should not place themselves under any financial or other obligation to 
outside individuals or organisations that might influence them in the performance of their official duties. 

Objectivity: In carrying out public business, including making public appointments, awarding contracts, or 
recommending individuals for rewards and benefits, holders of public office should make choices on merit. 

Accountability: Holders of public office are accountable for their decisions and actions to the public 
and must submit themselves to whatever scrutiny is appropriate to their office. 

Openness: Holders of public office should be as open as possible about all the decisions and actions 
that they take. They should give reasons for their decisions and restrict information only when the wider 
public interest clearly demands. 

Honesty: Holders of public office have a duty to declare any private interests relating to their public 
duties and to take steps to resolve any conflicts arising in a way that protects the public interest. 


Leadership: Holders of public office should promote and support these principles by leadership and 
example. 


Communicating values 


Without its communication, values remain words on paper. The vast majority of Member countries 
employ measures to distribute and communicate core values for public servants. The most frequently 
used method is to provide the stated core values automatically when someone joins the public service. 
Moreover, nine Member countries distribute the core values after revision to all public servants and 
provide the core values when someone takes up a position in a different public service organisation. 
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Ten countries indicated that core values are included in the employment contract or document, as well 
as in introductory and ongoing training courses. Furthermore, eight countries use instruments of new 
technology, such as Internet, Intranet and CD-ROMs, for communicating core values. The following chart 
and table give an overview of the measures used by the countries. 


Chart 2. How to communicate core values to public servants 


Countries communicating values 


Values automatically provided 


Other measures used 


Communicated by new technology 


Part of employment contract 


Distributed after revision 


Provided in new position 


T 
0 5 10 15 20 25 30 
Number of countries 


In four countries, core public service values are not communicated generally in a centralised or sys- 
tematic manner. However, individual departments have ongoing training programmes to communicate 
and reinforce core public service values (for example in New Zealand). In addition, Greece reported 
that there is no communication policy in place at the moment, although they are preparing one and that 
they plan to automatically provide the core values when someone joins the public service, and use new 
technology for such purposes. 


Knowing values and acting according to them 


The role of the mechanisms mentioned above is to inform public servants of the general principles. 
However, the efforts to define — or redefine — and state core values could lead to only a partial success if 
countries mere put less emphasis no the communication and inculcation of values. Feedback from civil 
and public servants on their understanding of the general principles would indicate which core values 
are in fact guiding them in carrying out their official duties on a daily basis. 

As a new measure, some countries have carried out surveys to find out the perceived values in the 
public service. For example, in 1999 the Finnish Ministry of Finance conducted a survey with the pur- 
pose of getting to know the opinion of the Finnish public servants on core values. The survey reassured 
that the value basis for the civil service has changed significantly during the last decade, only 3% of 
those who answered the questionnaire felt that values had remained the same. 41.2% answered that the 
value basis for the civil service/State administration differs from that of the private sector while 38.5% 
felt that they were the same. The top six core values for the State administration were identified as: 


Legality (65.5%). 
Service (61.5%). 
Expertise (58.1%). 
Impartiality (57.5%). 
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Table 4. Communicating core values in OECD countries 


Values Part he f . Communicated 
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automatically of employment ane a by new 
: revision position 
provided contract technology 
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In Belgium, New Zealand and Sweden values are not communicated in a systematic or centralised way. 


eH IS 


e Justice (56.6%). 
e Transparency (47.8%). 


A recent a study amongst Australian human resource practitioners in the South Australian public 
sector showed that the top eight values by which human resource managers were guided are in the 
following order: equity, honesty/truth, openness, merit, respect, fairness, legality and integrity. 


II.2. Putting values into action 


Core values give the fundamental directions for the activities of the public service. However, public 
servants need to know more precisely the standards they are expected to apply in their daily work and 
where the boundaries of acceptable behaviour lie. Additional guidance could further clarify standards 
and help interpret values in concrete situations as well as establish aspirational values. The legal 
framework creates the bedrock by outlining the expected standards of behaviour for every public ser- 
vant. Moreover, laws provide the framework for investigation and prosecution. However, laws are relatively 
inflexible tools which rather set limits and enforce compliance with minimum standards. 


Almost all OECD countries state the standards of behaviour expected of public servants. In gen- 
eral, standards are provided for situations that might lead to conflict of interest, for example they all 
cover the areas of receiving gifts or benefits (such as fees, payments, entertainment) and use of official 
information. Other frequently covered issues relate to ancillary work — such as work outside the public 
service — and post-employment: half of the OECD countries require special conditions and/or permission 
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for public servants to move from the public service to the for-profit sector. In addition, countries either 
give special attention to specific issues such as whistleblowing (Australia), forbidding lobbying for a 
year after leaving the public service (Mexico), or generally require behaviour which improves respect 
and trust (Germany) and does not cause discredit to the public service (Japan). 


Chart 3. Stating standards for behaviour: activities 


Countries stating standards (eee M™® 28 


Use of official information 28 


Receiving gifts or benefits 28 


Work outside the public service ZT 


Official travel ——— a 


Use of official property a AA 


Involvement in political work PESSE 19 
Restrictions on post-employment (O 7 


Use of corporate credit cards 14 


Other issues 7 
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Forms for stating standards of behaviour 


OECD countries state the standards of behaviour expected of public servants in a collection of doc- 
uments. The three most common forms are laws, codes of conduct, and guidelines. The following table 
outlines the main sources, where public servants can find the declared standards of behaviour. 


Table 5. Formal sources for standards of behaviour 


Laws, regulations, legal documents AUT BEL CAN CZE DEU DNK ESP FIN FRA GRC HUN ISL ITA JPN KOR LUX NLD 
NOR POL PRT TUR USA 
Code of conduct, code of ethics, AUS CAN CHE FRA GBR GRC IRL JPN NLD NZL 
civil service code 
Guides, guidelines, directives AUS CAN DEU DNK FRA GBR IRL NLD NZL USA 


More than two-thirds of OECD countries established a legal framework for the standards of behav- 
iour expected of public servants. The form of legal documents ranges from Constitutions (Turkey), gen- 
eral acts on civil service (Denmark, France, Hungary) or public service (Japan), administrative 
procedures law (Greece, Portugal), labour law (Czech Republic), to dedicated codes on Standards of 
Conduct (the United States), disciplinary act (Portugal) and the Conflict of Interest and Post-Employment 
Code for Public Service (Canada). 
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Codes of conduct and codes of ethics (France, Italy) or a civil service code (the United Kingdom) 
are also a commonly used source in over one-third of the Member countries. In Canada, while the Conflict 
of Interest and Post-Employment Code for Public Service has been adopted as regulation, the Conflict of 
Interest and Post-Employment Code for Public Office Holders is a code of conduct. 


Further sources include client service charters (Australia), circulars (Norway) or circular letters (Ireland), 
books (handbook in the United Kingdom), jurisprudence (France), and civil service training (Finland). In 
the United States the Office of Government Ethics regularly issues notices to ethics officials providing 
policy guidance on implementing ethics rules and regulations. This guidance is typically distributed to 
individual employees by agency ethics officials. 


Box 3. Documents stating the expected standards of behaviour in New Zealand 


Countries employ a range of documents to state the expected standards of behaviour in relation with the 
whole public service, individual agencies or specific groups. New Zealand, for example, has a combination of 
general and agency specific codes as well as additional guidance materials: 


e A general code stating the minimum standards (the Public Service Code of Conduct) which applies to all 
employees of the core public service. 

e Guidance material (the Principles, Conventions and Practice Guidance Series) first published by the 
State Services Commission in 1995, which is a reference work for all public servants. 


Statements of expectations of standards of conduct for chief executives. 


Statements of expectations of performance by departments. Chief executives of government depart- 
ments have responsibility for setting standards for their own employees, for issuing departmental codes 
of conduct, standard setting, discipline, and generally setting the tone to suit the nature of the depart- 
ment’s business. 


Additional guidance is necessary from time to time when attention may be focused on specific issues 
(such as recently on frequent flyer bonus points), but departments issue their own guidelines about 
expected standards of conduct and directions to staff. 


e Other documents, such as the Cabinet Office Manual (issued and maintained by the Cabinet Office) pro- 
vides a basis for guidance for public servants and political leaders working at the political/administra- 
tive interface. 


Additional specific guidelines 


The vast majority of OECD countries employ supplementary guidelines for specific groups or pro- 
fessions in addition to the general standards applicable to all public servants. These include particularly 
the areas where the work is of special sensitivity or exposed to particular conflict of interests. Furthermore, 
some professions have developed their own code of ethics which requires additional specific standards 
on ethical behaviour. These standards might be also included in their professional statutes and the spe- 
cific professional self-governing bodies play a prominent role in enforcing these standards. The areas 
include the vital functions of the State such as law enforcement, the judiciary and national defence; the 
financially sensitive sectors (tax and custom administration); and the professions with a tradition of self- 
regulation (doctors, medical personnel, lawyers). Central government organisations play a key role in the 
selection of areas, for example in Sweden, the individual government agencies form an opinion on the 
need for an ethical code or specific guidelines for particular sectors or professional groups. The following 
table indicates the countries with such specific guidelines and requirements. 


Additional specific guidelines are also provided for security services (Poland, Turkey), public pro- 
curement (Canada, Norway) and audit (Australia, Poland), as well as for further professional groups, 
including engineers (Canada, Italy, Turkey), accountants (Canada, Poland, United Kingdom), diplomats _39 | 
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Table 6. Professional groups subject to specific guidelines 


Judges, justice administration CAN CHE DEU ESP GBR ISL POL PRT SWE TUR 
Tax administration CZE DEU DNK FRA FIN GBR HUN NOR 

Police CHE DEU FRA FIN GBR ISL POL 

National defence BEL CAN CHE DEU DNK FIN TUR 

Lawyers, legal advisors CAN GBR ITA POL PRT TUR 

Medical personnel CAN DEU ISL ITA NOR PRT 

Customs officials CAN CZE DEU NOR POL 


(Australia, Switzerland), statisticians (Canada, Czech Republic). Some countries developed special 
guidance for certain sectors (e.g. France for the Ministries of Transport, Infrastructure and Housing) or 
inspectorates (e.g. Denmark for the Financial Supervisory Authority or Poland for inspectors working in 
the Environment Protection, Sanitary Control and State Labour Inspectorates). 


Specific guidelines for political leaders and public servants working at the political/administra- 
tive interface are available in the majority of OECD countries. The overall objective of these guidelines 
is to ensure the political impartiality of the public service. In some cases the law proscribes political 
activities. For example, in Japan, Article 102 of the National Public Service Law bans the engagement of 
employees in certain political activities. Although similar provisions are in place in Korea, these are 
loosely applied for those working at the political/administrative interface. 


Some countries developed codes for ministers which provide guidance on matters relating to 
the conduct of government business. The Irish Government approved a Cabinet Handbook!” for its 
members; the Handbook starts with sections on responsibility, ethics and conflict of interest issues. 
The Ministerial Code in the United Kingdom’ provides rules for ministers on relations with the civil 
service in order to maintain the latter's political impartiality. In addition, a model contract sets out 
the duties and limitations for ministerial special advisors on their political activity, and specific guid- 
ance is issued to heads of government departments on contacts between civil servants and opposi- 
tion parties, links with think tanks affiliated to a political party, etc. In other countries, such as 
Canada, the Prime Minister gives additional guidelines to ministers on their appointment to Cabinet 
which touches on the ministers’ relationship with the public service and the division of responsibility 
and accountability. 


Some countries seek to provide guidelines for the sensitive periods of an election campaign and 
the transition of government. The Cabinet Office in the United Kingdom, for example, issued special 
guidance for all election campaigns (for local government, devolution and European Parliamentary elec- 
tions in 1999; for local elections and referendums in 1998 and for the general election in 1997). These 
documents provided guidance to civil servants on their role and conduct during the election campaigns 
in relation to enquiries, requests, use of government properties and involvement in the campaigns.!° In 
Australia the Department of the Prime Minister and Cabinet is in charge of advising public servants on 
the appropriate handling of business during the transition period. 


A major concern of the countries in the provision of standards of behaviour is how to ensure con- 
sistency in the entire public service on the one hand and take into account the specific characteris- 
tics of the respective sectors and individual institutions on the other hand. In the United States an 
executive order in 1965 established a model code of conduct under which individual agencies were 
able to develop agency (and in some cases occupational) standards. While all agencies developed 
codes, the amount of divergence among the agencies in interpreting and implementing the stan- 
dards led critics to advocate for a uniform set of standards that would apply evenly across the entire 
executive branch. In response President Bush issued Executive Order 12674 in 1989 directing the 
Office of Government Ethics to create the single, comprehensive Standards of Ethical Conduct which 
remain in effect to this day. 
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Legal regulations 


Criminal legislation is the “teeth” of the overall ethics infrastructure. Penal codes determine the 
baseline by defining the types of misconduct that are not acceptable in the public service. All OECD 
countries sanction corrupt behaviour by public officials. Moreover, the vast majority of the countries 
criminalises both the active and passive forms, the direct and indirect forms and the attempted form of 
corruption in Criminal Codes.” The other two most frequently criminalised types of misconduct com- 
mitted by public officials are partiality in official decision-making and abuse of office or public trust 
(see Chart below on forms of misconduct criminalised by OECD countries). The term public official cov- 
ers the broadest scope: a person “holding public office” (Italy) or “performing designated public func- 
tions” (France). International organisations, including the OECD, the Organisation of American States, 
the European Union and the Council of Europe, support the criminalisation of further forms of miscon- 
duct by means of anti-corruption conventions (such as the OECD Convention on Combating Bribery of 
Foreign Public Officials in International Business Transactions. 


Chart 4. Forms of misconduct criminalised by OECD countries 


Countries criminalising corruption n n 28 


Active corruption T) 2g 


Passive corruption <=) 23 


Direct corruption e ‘ à 26 


Indirect corruption 26 


Attempted corruption a OA 


Abuse of office or public trust OE 


Partiality in decision-making ee WD i3 


Other forms of misconduct {=e ]/? 16 
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The vast majority of OECD countries set out additional prohibitions and restrictions for public offi- 
cials in Acts on: 


e The civil service (Austria, Denmark, France, Finland, Germany, Greece, Hungary, Iceland, Ireland, 
Italy, Korea, Luxembourg, Netherlands, Norway, Poland, Spain and Turkey). 


e The public service (Australia, Japan, Mexico, Spain, Turkey and Switzerland). 


e The public administration, government organisations and employees (Denmark, France, Italy, 
Norway, Switzerland and the United States). 


Further legal sources are specific laws on administrative procedures (Czech Republic, Germany, 
Greece, Hungary, Iceland, Italy and Portugal), on financial management/public finance (Australia, New 
Zealand), on official secrets (Canada, United Kingdom), data protection (Austria) or privacy (Australia), 
on disclosures (Greece, Italy and Turkey), on conflict of interest (Czech Republic, Spain) and on receiving 
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Table 7. 


Violation of confidentiality, unauthorised use 
of confidential official information; misuse 
of personal information 


Maladministration; abuse 
of public facilities; abuse 
of public finances/resources 


Trading in influence; exercising influence 
in return for inducements 


Limitations on ancillary jobs, and on work 
in private sector 


Making or giving false statements to mislead 
officials; alteration or formulation of false 
public document 


Prohibition of accepting gifts, benefits 
Electoral fraud or interference 


Interfering with or impeding public 
procurement or other public process 


Restriction on political activity 
Discrimination 
Participation in strikes 


Refusal to fulfil legal obligations; deserting 
office; abandonment of duties 


Nepotism 


Legal prohibitions and restrictions for public officials 


AUS AUT BEL CAN CHE CZE DEU DNK FIN FRA GBR GRC HUN ISL IRL ITA JPN 
KOR MEX NLD NZL POL SWE TUR USA 


AUS AUT BEL CAN CHE CZE DEU DNK ESP FRA HUN ITA KOR MEX SWE USA 


BEL CAN DEU DNK ESP FRA HUN IRL ITA KOR MEX NZL POL USA 


AUT BEL CZE DEU DNK ESP FIN FRA GRC IRL KOR POL TUR USA 


AUS AUT BEL CHE DEU FRA IRL ITA JPN KOR MEX POL TUR USA 


BEL CZE DEU DNK FIN GBR IRL JPN KOR SWE TUR USA 


CAN CHE CZE GBR HUN IRL KOR MEX SWE 
AUT BEL DEU FRA MEX POL SWE TUR USA 


DEU IRL JPN KOR TUR USA 

AUS AUT DEU GBR IRL TUR USA 
DEU ITA KOR POL TUR USA 
DEU ISL JPN KOR 


DEU GRC POL USA 


Serious repeated negligence; ISL ITA KOR TUR 


neglect of official duty 


Taking reprisals against a person who reports HUN SWE USA 
misconduct in the public interest 
Illicit enrichment CZE MEX 


more than one pension at a time (France). Moreover, dedicated anti-corruption or ethics laws also spec- 
ify more stringent standards for public servants in (Germany), Ireland (Public Bodies Corrupt Practices Act, 
Prevention of Corruption Act, and Ethics in Public Office Act), Italy (Act No. 662 of 1996), Turkey (Act on 
Combating Bribery and Corruption), the United Kingdom (Public Bodies Corrupt Practices Act 1889, Pre- 
vention of Corruption Act 1916), the United States (Ethics in Government Act). Some countries also 
define specific rules for special groups and sectors, including the executive service (Executive Public 
Office Holders Act in Portugal), statistical service and tax administration (Czech Republic), public pro- 
curement (France) or the police (Austria). The most frequently used prohibitions and restrictions are 
grouped together in Table 7. 


II.3. From provisions to compliance 


Developing integrity starts with clear values and standards. However, supportive mechanisms must 
be in place to communicate and inculcate the stated values and standards, monitor compliance and 
reward ethical conduct on the one hand; and report, detect and discipline misconduct on the other 
hand. The following sections outline the institutions and procedures used in OECD countries to pro- 
mote high standards of conduct and prevent and detect misconduct. The sections focus on how man- 
agement policies — especially human resources management — provide incentives, guidance and advice 
to encourage high standards of conduct, prevent conflict of interest situations, and ensure the exposure 
of wrongdoing by internal control or reporting processes. The following chart indicates the general 
management measures used by OECD countries: 
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Chart 5. Management measures to ensure high standards of conduct and assist prevention 
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Developing a supportive working environment 


The general organisational environment has a direct impact on the daily practice of public service 
values and ethical standards. The overall management policies and practices create the framework for 
the commitment of an organisation to ethical standards. They ensure the appropriate functioning of 
general principles and core public service values — such as impartiality, lawfulness, transparency or 
accountability — by providing the guarantees and suitable incentives for ethical behaviour. On the one 
hand, OECD countries seek to ensure transparency in their administrations (and keep public servants 
accountable for their decisions) especially by setting standards for timeliness of responding to 
requests, requiring reasons for administrative decisions and providing remedy for the public against 
these decisions. On the other hand, countries try to avoid conflict of interest situations in the public 
service: the majority of OECD countries require that public servants report conflict of interest situations. 


Chart 6. Identifying and reporting conflict of interest 


Countries requiring the 
identification of conflict of interest 


In receiving gifts or benefits 


In post public employment 


In financial management 
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Furthermore, OECD countries focused on areas susceptible to corruption and established specific con- 
trols on public procurement procedures in general. For example, Germany emphasised the consequent use 
of the multiple-presence principle: managing by different officials the successive stages of planning, con- 
tract awarding and settlement of accounts in the public contract awarding process. Specific anti-corruption 
provisions in bids for public contracts are also widely used in OECD countries: the legal provisions make 
suppliers and contractors ineligible to participate in future tenders for a certain time if they are found guilty 
of corruption. Some countries also require risk assessment of the areas susceptible to misconduct and 
demand the release of internal information related to ethical conduct and possible transgressions. 


Human resources management measures 


OECD countries generally reported that human resources management plays a key role in promot- 
ing an ethical environment. Especially, it puts into effect core values by enforcing professionalism, 
competence and transparency in daily practice. 


OECD countries almost unanimously base recruitment and promotion on merit in the public ser- 
vice. They create the necessary rules, guidelines, and policies for the recruitment and promotion proce- 
dures. Moreover, they establish mechanisms to ensure the openness of selection procedures by 
publishing these recruitment rules, guidelines and policies, and publicise the vacant positions as well 
as audit and monitor the actual selection procedures. Two-thirds of the OECD countries ensure that 
only published, appropriate selection criteria are considered in recruitment. 


Half of the countries indicated that they take ethical considerations into account in the recruitment 
process. They use measures such as: 


e Investigating the background of senior officials (United States), performing security checks for 
high-level administrative posts (for example in Austria and Hungary). 


e Issuing security clearance by the Security Service for positions representing a potential risk to 
the national security or other important national interests (the Netherlands). 


e Checking criminal records (Poland, Mexico, Turkey). 


e Evaluating candidates’ ethical standards during the interviews (Australia, Japan, Norway, Switzerland) 
and the probation period (Czech Republic) as part of a total assessment of their suitability for a position. 


Chart 7. Human resources management measures to develop an ethical environment 
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Australia specified that in some agencies one selection criterion is an assessment of how well the 
candidates are able to demonstrate that they would apply public service values to their work. 


Furthermore, countries may consider ethical behaviour in performance appraisal interviews and 
reports, but in a majority of countries it is not compulsory. In addition, measures such as regular rotation 
of personnel, restrictions on post-employment in the private sector, ethics training and prompt disciplin- 
ary actions for misconduct are also considered as sufficient and necessary complementary measures, and 
will be discussed separately in the following sections. 


Over two-thirds of OECD countries responded that they give special attention to officials in posi- 
tions particularly susceptible to corruption. In general, these areas include professions which are more 
exposed to contact with sectors where economic interests are present (tax collection, customs, positions 
dealing with contracts and licences), law enforcement (police, prosecution, magistrates) as well as national 
security. The following table specifies the countries giving special attention to the above mentioned areas: 


Table 8. Vulnerable activities: receiving special attention 


Tax administration AUS CZE DNK FRA GBR KOR MEX NOR POL PRT TUR 
Customs services AUS CZE DNK GBR KOR MEX NZL NOR POL PRT TUR 
Public procurement, awarding contracts AUT DEU IRL MEX NOR POL TUR USA 

Police, law enforcement, magistrates, AUT FRA ITA KOR NZL PRT USA 


prison service 


Further areas of particular susceptibility include: 
e Audit (Canada, Poland, Portugal). 


e Positions involved in the execution of the budget (Australia, Japan), financial services (Denmark, 
Greece, Netherlands) and debt management (New Zealand). 


e Some other sectors such as social welfare (Australia), medical practitioners, health personnel 
(Norway), postal service, transportation, housing (France), public works (Greece), information 
technology (Switzerland), border control (New Zealand) or foreign service (Australia). 


In the areas requiring special attention to maintain integrity, countries reported commonly 
employed measures such as the frequent rotation of personnel (or encouraging them not to hold the 
post for a long period), stricter rules and complementary guidelines as well as enhanced internal con- 
trol, inspection and audit. (The following table gives an outline of countries employing these measures). 
As preventive measures, countries also require a more stringent declaration of financial interest and 
properties, risk assessment and more intensive background investigations (Netherlands, United 
States); give more attention to ensuring the implementation of the multiple-presence principle 
whereby public servants cannot make a decision individually (Germany); or provide training and a spe- 
cific career with competitive income (Portugal). Moreover, individual ministries and public service 
organisations may also give special attention to officials (Iceland); or agencies may have the overall 
responsibility to define the necessary actions (Sweden). 


Table 9. Supplementary measures for vulnerable activities 


Staff rotation, regular redeployment CZE DEU GRC JPN KOR MEX NLD POL 
Auditing, closer inspection, CHE HUN ITA MEX POL PRT TUR USA 
internal control measures 
Supplementary guidelines, AUT CAN DNK FRA GRC NOR 
specific regulations 
Disclosure of financial interests, AUS GRC IRLITA KOR NLD 
income or properties 
Specific training AUS GBR HUN ITA 
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When countries utilise these measures, they take into consideration the specific needs and fea- 
tures of the targeted group. Australia, for example, provides pre-posting briefings for overseas postings 
by the Department of Foreign Affairs and Trade to raise awareness of ethics; requires mandatory disclo- 
sure of financial interests from senior executives responsible for issuing contracts and outsourcing, pro- 
vides specific fraud awareness training for the customs and social welfare services and mandatory legal 
awareness sessions for those who issue contracts; uses information technology to track expenditure 
approval in cases of grant, funding and loan approval; has developed agency fraud control plans to min- 
imise fraud in the administration of salaries, travel allowances and purchasing (including the use of gov- 
ernment credit cards) and the management of property and physical assets; and has established a 
dedicated body (a high-level advisory committee) which focuses on fraud prevention and detection in 
the Australian Taxation Office. 


Special attention and efforts given to certain areas of the public administration enable the coun- 
tries to not only adopt a concrete, effective measures for corruption prevention, but also to enhance the 
overall ethical environment in the public service through their examples. A sound division of authority 
between the central management institution or the specialised central ethics agency and the individual 
departments are to be clearly defined. In the United States, for example, the Office of Government Eth- 
ics issues the general, government wide ethics policy, while individual agencies and departments have 
the authority to issue supplemental standards and measures to account for specific personnel, such as 
customs or tax agents. 


Informing and training public servants on ethics issues 


Professional socialisation enables public servants to apply the core values in concrete circum- 
stances. This particularly requires informing them of the expected standards of behaviour and develop- 
ing skills to help them solve their ethical dilemmas. Almost all OECD countries provide training on 
ethics issues.?! Training courses are compulsory or voluntary (depends on the discretion of the public 
servants), or both in some countries. In Australia, for example, training is mostly voluntary, but some- 
times it is compulsory when an agency identifies a specific need. In Luxembourg, on the other hand, the 
initial ethics training is obligatory for all new public servants, while further training is voluntary. 


Table 10. Training public servants on ethic issues 


By compulsory training AUS DEU FRA GBR GRC JPN KOR LUX MEX POL TUR USA 

By voluntary training AUS CAN DNK ESP LUX NZL NOR 

Ministries and agencies define the training AUS AUT CAN CHE CZE DEU DNK IRL ISL JPN KOR NLD NZL NOR POL SWE 
Training offered on entry to the function FRA FIN GBR HUN KOR LUX PRT TUR USA 

Further training is provided CZE DEU ESP FRA FIN GBR GRC HUN LUX PRT USA 


The scope of the ethics training varies greatly from one country to another. Some countries have a 
general training scheme covering the entire public service, while others only have specific programmes 
determined by particular ministries and agencies. In the former case, the training on ethical issues is 
more likely to be mandatory. However, even within a general training scheme, countries vary in the 
scope of application of the mandatory training, ranging from a general target to specific groups. In 
Germany and Italy, for example, training is obligatory for all public service employees. In Korea, this 
applies to all public officials, and in Greece, to the majority of its civil servants. Ethics training is specifi- 
cally required of all new public servants in countries such as Finland, Hungary, Luxembourg and the 
United States. In the United Kingdom ethics is included in the induction training for all new senior civil 
servants while the induction training for all new public servants is the responsibility of individual 
departments and agencies. However, in the case of senior public servants, training on ethics issues is 
currently under revision. Ethics is part of the Concept of Public Servants’ Training in the Czech Republic 
both for pre-service and in-service training. 
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The scope of application of the required training can also vary according to specific categories of 
public servants. Japan, for example, has required ethics training for all administrative officers who have 
joined the civil service through the Level I Recruitment Examination; similarly, Mexico provides such 
training to its medium and upper level officials and Poland to its director generals. In France, round- 
table discussions on ethics and disciplinary issues are part of the curricula of senior civil service train- 
ing.2? Some countries apply mandatory training to all public employees working in certain sectors such 
as the customs service (Poland) or tax administration (Poland, Korea). 


In countries where individual ministries and agencies are responsible for determining the scope of 
the ethics training, it is often provided on a voluntary basis and is rarely mandatory. The training is pro- 
vided individually to respond to some specific need of public servants within each ministry or agency, 
by giving information upon employees’ request (Canada, Ireland) or by giving specific guidance when 
they are confronted with ethical conflicts (France). The training sessions are mainly organised by indi- 
vidual ministries and agencies. Nevertheless, in some countries, there is close co-operation with other 
specific agencies to determine the content of their ethics training. Courses could be established under 
the requirements set by a central ethics office (United States), monitored or provided by instructors 
trained by a similar central office (Japan). In Norway the Ministry of Labour and Government Administra- 
tion is developing the curricula for ethics training. National training centres (Finland, Greece, Hungary, 
Italy, Korea, Spain and the United Kingdom), private training bodies (Korea), and external consultants 
(Norway) also participate in the provision of ethics training in individual ministries and agencies. 


In almost all countries, the overall aim of the training is to raise awareness of public servants in 
ethical issues. Training is provided to ensure that they are well-informed on the standards of behaviour 
expected from them as public employees. Each country transmits such standards in varying forms: the 
core values (Canada, Germany), the ethics principles (Australia), the Civil Service Code and departmen- 
tal ethics rules (United Kingdom), laws (Turkey), disciplinary rules (France), the substantive federal and 
agency rules and procedures (the conflict of interest statutes, Standards of Ethical Conduct in the 
United States). Additional objectives include the prevention of undesirable behaviour (New Zealand), 
the promotion of expected behaviour and assistance in developing necessary skills for moral reasoning 
(Norway) and ethical judgement (Japan, Netherlands). The ethics training courses apply both general 
theory (Korea) and specific case studies (Korea, Poland), provide reading materials, and initiate discus- 
sions on pertinent ethical issues (Japan). Some countries include training on ethical matters into other 
training activities: in Hungary, for example, ethical training is only provided as a part of the overall ini- 
tial and ongoing further training. Similarly in Iceland, it is integrated into the courses on human resource 
management or on administrative procedures. In some other countries, ethical training is offered both 
in a specific ethics programme and in other skill development courses on management training 
(Norway, Spain). The training on ethics is also ensured to assist public servants taking up new responsi- 
bilities through a promotion (Korea) or job development (Norway). The follow-up training courses on 
ethics could focus on topical issues and emerging problems (Germany) and allow some employees, 
including presidential appointees, to receive ethics briefings on an annual basis (United States). Such 
measures promote a good basis of ethical awareness and integrity in the public service. 


Guidance, advice and counselling to resolve work-related ethical problems 


In the majority of OECD countries the immediate hierarchical superiors and managers are responsi- 
ble for providing guidance, advice and counsel for public servants to resolve ethical dilemmas at work.” 
They are not, however, the exclusive providers of such a service. Managers share this responsibility with: 


e “Integrity confidential officers” in the Dutch ministries. 
e Trade union representatives in Denmark. 
e The legal, organisational and personnel units in Poland. 


e Central agencies and commissions such as the State Services Commission in New Zealand, the 
Civil Service Commissioners in the United Kingdom, Office of Values and Ethics for the Public 
Service, in support of deputy ministers in Canada and the Ministry of Labour and Government 
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Administration in Norway, play a supplementary role in assisting the departmental managers 
with such responsibilities. 


In other countries, the provision of guidance, advice and counsel on ethical matters is not the 
responsibility of departmental superiors, but is assured particularly by special central agencies or 
commissions: 


e The Public Offices Commission in Ireland. 

e The Government Personnel Appeals Commission in Korea. 

e The Ministry of Controllership and Administrative Development in Mexico. 
e The State Personnel Presidency in Turkey. 


e The secretariat of the ethics committees in France, to which public servants could turn for infor- 
mation concerning such matters as moving to the private sector. 


In other countries, guidance, advice and counselling are provided by dedicated people available 
either in person, over the phone, or via email to respond to the request for help. In the United States, 
every agency has one or more such ethics officials, while in Japan, discipline management officers in 
each ministry and agency fulfil these tasks. Under the recently passed National Public Service Ethics 
Law of Japan, these tasks will be carried out by the Ethics Supervisory Officer, to which the administra- 
tive vice-minister is designated in each ministry and agency. In the Netherlands, integrity confidential 
officers were appointed in the ministries to provide, among others, guidance and advice. In France, in 
addition to the ethics committees, individual ethics officers (correspondants en déontologie) and human 
resource managers are also available in person in different sectors to give public servants advice on 
ethical matters. In Australia the Public Service Merit Protection Committee help-line not only provides a 
general support, advice and guidance to all agency staff, but in addition, a number of agencies have set 
up formal mentoring schemes whereby mentors personally assist staff in their handling of ethical issues. 


Countries give examples of other instruments used to promote the formation of a supportive over- 
all-working environment. In Germany, for example, senior officials - by demonstrating their own exem- 
plary ethical conduct and their aptitude for conducting a dialogue — are expected to create the 
conditions of trust favourable to open discussions on ethical issues in their service. In Australia, net- 
works such as the Performance and Conduct Network, convened by the Public Service Merit Protection 
Committee, provide opportunities for staff from across the entire public service to discuss ethical issues 
and exchange good practice ideas on how to maintain acceptable standards. In Poland, the Civil Service 
Bulletin has been used to publish articles, commentaries and interviews on ethics issues for all public 
servants since mid 1997. These initiatives demonstrate the growing importance that countries are giving 
to providing the necessary tools, within a structured mechanism, to actively promote integrity in their 
public service. 


Using new technology for informing and training public servants on ethics 


Countries have recognised the potential advantage/benefit of using new technology in informing 
and training public servants on ethics issues. The Internet has become a widely used tool. Organisa- 
tions responsible for providing codes of practice in the public service have often developed dedicated 
Web sites with information on relevant laws, guiding documents and other resource and training materi- 
als related to ethics programmes. Countries have taken diverse initiatives in using this new tool. For 
example, the Cabinet Office of the United Kingdom launched a specific ethics Web site with information 
on rules and standards of conduct for the UK Civil Service.” The homepage run by the Office of the Eth- 
ics Counsellor in Canada gives access, inter alia, to the rules on conflict of interest and post-employment 
for public office holders as well as on lobbying. In addition, this Internet site provides an occasional 
special open forum encouraging public servants as well as citizens to send comments and suggestions 
on current issues. This was the case for the open forum provided to prepare the Parliamentary review in 
February 2000 on the issue of implementation and administration of the Lobbyists Registration Act.” 
Another example is the Web site of the Ethics Resource Library of the Office of Government Ethics (OGE) 
in the United States that provides references and other resource materials related to the executive branch 
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ethics programme. This site includes an interactive question-response ethics game that can be down- 
loaded from the OGE’s Web site and be used for a computer-based training programme. Further- 
more, a browser on this site gives access to an introductory module focusing on the basic rules, 
exceptions, and consequences on accepting gifts from outside sources as a public servant.”° Such use 
of the new technology provides guidance, advice and counselling on ethical issues in a very popular 
and attractive form. 


Other countries like Australia and New Zealand have also developed the use of the computer and 
the Internet as a new innovative device in their training to support their public services. The Public Sector 
Ethics Resource Series was especially designed to help the non-specialist trainers and managers by pro- 
viding resource information relevant to the specific needs of today’s public officials at all levels. The series 
consist of CD-ROMs which combine engrossing TV drama with innovative training, reference and resource 
materials providing a consistent framework for ethical decision making in the public sector.2” 


Disclosure policies 


Governments seek to minimise the possibility of conflicts arising between the private interests 
and public duties of public office holders. As a first step they establish clear rules and provide further 
guidelines for conduct with respect to conflict of interest. However, it is also crucial to know when some- 
one has a vested private interest in a decision-making process. Disclosing information on private inter- 
ests makes decision-making more transparent by preventing and detecting possible collisions between 
public and individual interests. All in all this leads to an increase in public confidence at a time when 
the interchange between the private and the public sectors has significantly increased. 


Almost all of the OECD countries require disclosure of personal financial interest in the public 
service. The scope of the disclosure requirement varies amongst Member countries. As a general obli- 
gation some of them require all public or civil servants to comply, whereas others enforce this policy 
only on high level officials or on those engaged in sensitive activities involving financial or conflicting 
interests. Generally, an increased/higher degree of transparency is required of senior public servants 
and elected public officials. The following chart gives an outline on the groups obliged to give information 
on their personal financial interests and assets. 


Chart 8. Information disclosure: who must disclose 


Countries requesting disclosure 


From elected officials 


From senior public servants 


From other groups 


From all public/civil servants 
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Special attention applies to the political level, including parliamentarians (Ireland, Italy, Japan, New 
Zealand, Portugal), cabinet members, ministers (Italy, Japan, New Zealand, Portugal, and Spain) or their 
staff in ministerial cabinets (Portugal), state secretaries (Poland) or even the president, vice-president and 
presidential appointees requiring Senate confirmation — including all cabinet secretaries and their staffs 
(United States). Some countries require similar declarations from public officials at sub-national (mainly 
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at regional) level, for example from governors of provinces in Belgium,” councillors in Italy, Voivodes and 
Vice-Voivodes (heads of regional offices and their deputies) in Poland. 


Countries enforce disclosure policy on personnel engaged in sensitive activities involving financial 
services, such as debt management (New Zealand), contract management (New Zealand, United 
States), procurement (Norway, United States), tax administration (Norway) or auditing (Korea, Poland). 
This is also extended to top officials of the central bank and government owned public enterprises 
(Belgium, Korea) and to certain groups of public servants in the Dutch Ministries of Finance and Eco- 
nomic Affairs. In Switzerland the disclosure obligation is confined to diplomats, border guards, customs 
officers, military personnel and holders of State secrets in particular, while generally required from 
those who are engaged in a secondary activity. Similarly, a disclosure policy has been applied to judges 
in Finland since March 2000. 


It is a general obligation for all public or civil servants to declare their financial interests in five 
countries (Australia, Greece, Mexico, Poland and Turkey). In other countries there is no general 
requirement for statement of interests disclosure for all public employees. However, there is a “respon- 
sibility (implied or otherwise) for them to declare actual, potential or apparent conflicts of interest in a 
given situation” (New Zealand). Similarly, in Germany public servants as a whole are not under any gen- 
eral obligation to disclose information on their personal financial assets and liabilities, but they should 
report when their financial interests — or that of a person close to them — might constitute a reason to 
exclude them from the performance/exercise of a duty. Furthermore, gifts, in principle, must be 
declared before being accepted — which at any rate is admissible only in exceptional cases. In Canada, 
confidential disclosure is required when public servants have assets, activities or investments that have 
some relationship with the exercise of their duties and responsibilities. In Ireland the Ethics in Public 
Office Act 1995 requires disclosure of interests in a wide range of bodies in the public sector such as 
bodies financed wholly or substantially by the Exchequer/central budget or appointed by a Minister of 
the Government. 


Countries have more rigorous disclosure requirements for politicians and senior public servants. 
In the case of politicians, the greater the responsibility the greater the visibility given for public scru- 
tiny. In the United States, for example, the disclosure statements from senior-level officials require 
more detail and information and they are freely available to the public upon request. This group of 
senior-level officials includes, inter alia, the President and Vice President; presidential appointees 
requiring Senate confirmation and senior level civil servants, approximately 25 000, in the United 
States, or in Portugal, the members of the Cabinet and the Parliament. In the United Kingdom, all mem- 
bers of Parliament are required to make a public declaration of their interests. In addition, however, 
Ministers must ensure that there is no conflict between their private interests and public duties, which 
may require disposing of certain interests or withdrawing from specific Government decisions. The 
areas where conflicts might arise will be wider in, for instance, the Department for Trade and Industry 
than in some other departments. In considering such potential conflicts, Ministers are required to make 
confidential disclosure of a wide range of private interests. 


Similarly to the politicians, certain sectors also require more stringent disclosure, including 
the tax (Korea, Poland) and custom administration (Korea, Switzerland), public works (Greece), 
state security (Poland), prosecution and police (Korea), border guards, military and diplomats or 
holders of state secrets (Switzerland). In Mexico the declaration is more rigorous concerning the 
spouses’ assets. 


The majority of OECD countries requires information on current financial interests and posi- 
tions, such as assets, liabilities, including loans, and sources and level of incomes. Some countries also 
require information on gifts received and concurrent outside positions, previous employment or even 
the agreements with past and future employers (United States). Amongst other emerging fields spon- 
sored travels (Australia, Ireland, United States), public contracts (Ireland), partnerships and invest- 
ments (Australia), shares (Australia, Ireland) and compensations in excesses of certain limits before 
entering government ($5 000 in the United States) are also covered. The major requirements are 
outlined in the following chart: 
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Chart 9. Information disclosure: what must be disclosed 


Countries requiring disclosure 
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Purpose of disclosure policy 


The overall objective of the disclosure policy determines how the information gathered is used. In 
OECD countries the overwhelming purpose is either to avoid conflict of interest and provide guidance 
or detect illicit enrichment, and contribute to investigations and disciplinary procedures. Consequently, 
in the majority of cases the information is exclusive to internal official use and stays confidential. In this 
case the superior and managers have access to the information. External bodies concerned can also 
request access, for example the Public Offices Commission in Ireland, the Public Service Ethics Committee 
in Korea or parliamentarians in Australia. 


However, in a few cases the purpose is to maintain close public scrutiny and to facilitate this the 
collected data is published in the official bulletin (Italy, Korea) or register (Ireland), and made it avail- 
able for the general public directly (Portugal, United States) or indirectly via Parliamentary representa- 
tives (Czech Republic). Japan expressed that the collected information is open to the public upon 
request to help develop political ethics in elected officials and members of the Cabinet and therefore 
to contribute to the further development of democracy. 


Some countries have a mixed system and they publicise the disclosed information collected from 
senior level officials (including the President and Vice President, presidential appointees requiring 
Senate confirmation) and senior civil servants (in the United States), and public servants (assistant min- 
ister level and above in Korea) or from Members of Parliament and senior special advisors (Ireland) 
while keeping the information confidential below that level as well as the statement made by their 
spouse and child (Ireland). In the United Kingdom politicians elected at both national (Members of Par- 
liament) and local level (elected Local Councillors) and those appointed to sit on public bodies must 
make a public declaration of their interests, while those employed in the public service (both at 
national level and in local government), must make a confidential declaration of any interests where a 
conflict might arise. 


Other dimensions of disclosure policy are how the gathered personal information is protected, to 
what extent, if protected at all, and who is in charge of overseeing its effective functioning. On the one 
hand, in some cases the disclosed data is protected by the highest legal regulations, for example, by 
the provisions of the Privacy Act in Canada. On the other hand, specialised central institutions manage 
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the disclosure policy and oversee its functioning, for instance the US Office of Government Ethics or the 
Office of the Ethics Counsellor in Canada. 


OECD countries require the declaration of financial interests and personal assets both periodically 
and when someone joins and leaves the public service or when his/her relevant circumstances change. 
The average time interval for disclosing information is one year, however some countries expand this 
period to two years (Greece) or five years (Turkey). 


Chart 10. Information disclosure: frequency of disclosure 
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Box 4. Disclosure policy in Italy 


In order to prevent corruption Italy introduced a very comprehensive disclosure system for both pol- 
iticians and enterprise managers in 1982. This requires a report on their personal incomes or assets from 
the following officials on a yearly basis and when they join or leave the service: 


e Members of the Senate and Chamber of Deputies, the Prime Minister, Ministers, State Secretaries, 
Regional councillors, provincial councillors, councillors of communes that are the capital of a province or 
have a population greater than 50 000. 

e Presidents, vice-presidents, managing directors and general directors of public institutions (including 
public enterprises) who are appointed, nominated or approved by the Prime Minister, the Council of 
Ministers or individual Ministers. 

e Presidents, vice-presidents, managing directors and general directors of companies in which the central 
government or public bodies hold a capital share of greater than 20 per cent. 

e Presidents, vice-presidents, managing directors and general directors of private companies in which the 
central government or public bodies pay more than 50 per cent of the administrative expenses shown in 
the balance sheet, provided that the annual amount is greater than five hundred million lire. 

¢ General directors of autonomous central government enterprises. 


¢ General directors of special enterprises established under the Royal Decree of 15 October 1925, No. 2578, 
and of communes that are capitals of a province or have a population greater than 100 000. 


The disclosed information is published in bulletins prepared by the Presidency of the Council of 
Ministers and is available to the general public. 
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Procedures to report misconduct, suspected corruption 


The risk of corruption is significantly increased in a secretive environment. Disclosing wrongdoing 
in the public service has become an evolving concern in the governments of OECD countries. Two- 
thirds of Member countries either obliges their public servants to report misconduct and/or provides 
procedures to facilitate its reporting. This section outlines the legal regulations and policies in relation 
to reporting misconduct, specifically deals with the protection provided for those who “blow the whistle” 
and the options available for the wider public. 


Chart 11. Reporting misconduct or suspected corruption: procedures and obligations for public servants 
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Two-thirds of the OECD countries have developed procedures for public servants to facilitate the 
exposure of wrongdoing committed by public servants. In general, legal regulations define these pro- 
cedures; nevertheless, internal rules also play an important role in Australia, Korea, New Zealand, 
Switzerland and the United Kingdom. Australia uses a combination of laws and internal rules: the Public 
Service Regulations incorporate the minimum requirements for a whistleblowing scheme while agency 
heads are required to establish procedures for dealing with disclosures alleging a breach of the code of 
conduct in their agency. Similarly, internal rules define the reporting procedure within each organisation 
across the public service in the United Kingdom, nevertheless the Civil Service Code determines what 
matters should be reported by civil servants (matters considered illegal, improper, unethical or even 
possible maladministration). 


Moreover, managers as well as dedicated organisations are also determined to assist the reporting 
procedure. Designated organisations are in charge of both providing assistance and investigating the 
individual cases. France created a Central Service for Corruption Prevention in the Ministry of Justice 
in 1993, which provides information on how to detect corruption in the public sector. In Australia 
whistleblowers may request the Public Service Commissioner to further investigate the matter if they 
are not satisfied with the dealing of the disclosure at the agency level. In addition, the Commissioner 
informs public servants about procedures for such circumstances in booklet form and on the Internet. 


In countries with strong administrative law traditions, public servants have full personal responsi- 
bility for the lawfulness of their official acts. Consequently, they will have to answer, in terms of penal 
law, disciplinary regulations and liability provisions, for any unlawful official act, even if a senior official 
has approved such unlawful official action. When a conflict arises between loyalty to the law on the one 
hand and obedience — a duty to comply with instructions of superiors — on the other hand, and public 
officials have doubts regarding the lawfulness of any action they are asked to perform, they have to first 
inform their superior of such doubts. For example, in Germany public servants have the overall duty of 
remonstrance: report any reservations regarding the unlawfulness of an official order to the immediate 
superior without delay. If the superior upholds the official instruction, they have to turn to the next 
higher superior and when the latter confirms it — in general — the public servant concerned must comply 


© OECD 2000 


5] 


Trust in Government: Ethics Measures in OECD Countries 


ES 


with it unless he/she would commit a criminal or administrative offence or violate human dignity. Subse- 
quently, public officials are protected against any ensuing claims under disciplinary regulations or 
liability provisions but only if they have complied with their duty to remonstrate. 


Almost half of the Member countries oblige their public servants by law to report misconduct or 
any crime including corruption. This duty of reporting is prescribed by the general public service regu- 
lations in Australia, Germany, Italy and Hungary, and the executive branch regulation on standards of 
conduct in the United States as well as by criminal laws: the Penal Code in Luxembourg, the Penal 
Procedures Code in France and the Netherlands, and the Code of Criminal Investigation in Belgium. 


Few countries have not developed specific formal reporting procedures, however, the managers’ 
general duty is to supervise the staff and report any wrongdoing - as it is indicated in the Danish answer 
for example. 


Protection 


There seems to be a growing need across OECD countries to provide protection for those who 
expose wrongdoing in the public service. Half of the member countries provides protection, the most 
generally provided safeguards are legal protection and anonymity although ordinary protection against 
dismissal or other adverse reactions is also applied in such cases. Belgium does not provide such a pro- 
tection currently; nevertheless the programme agreement of the new government (formed in mid 1999) 
includes a provision to organise a contact point in each ministry that grants anonymity for the citizens 
and public servants reporting dysfunctioning and abuse of office. 


Many countries adopted legal provisions in the 1990s defining both the protection and the proce- 
dures to be followed in reporting misconduct. The civil code in Greece and the employment law in New 
Zealand guarantee protection while in Hungary the Criminal Code introduced the category of “persecu- 
tion of a person having made a report in the public interest (whistleblower)” and penalises anyone tak- 
ing action against a whistleblower who has made the report in the public interest. In Australia the same 
legal provisions consist of the substantive regulations — which prohibit public servants from discriminat- 
ing against or victimising whistleblowers — and the procedures for disclosing wrongdoing. The protec- 
tion is available only when the person exposing the wrongdoing uses the correct procedure and when 
the disclosure is not made to the media. Such conditions ensure the importance of observing the pro- 
cedures defined in the legal provisions 


In Germany, thanks to the overruling general principle that public officials are employed with life 
tenure, a broad safeguard scheme is available for public servants who expose wrongdoing through the 
proper channels. This includes protection against any arbitrary action on the part of the public service 
employer, especially on the part of any superiors who might (also) be affected by the report, even the 
report should later prove to be unfounded. 


Providing comprehensive protection — including both the legal safeguard and the supporting insti- 
tutional assistance — to whistleblowers has become an increased concern of OECD countries. The first 
Whistleblower Protection Act was approved by the United States, which empowered the Office of Spe- 
cial Counsel to administer the Act. The Office of Special Counsel (OSC) provides employees who 
expose corruption or misconduct with legal protection from unfair reprisals or retaliation by agency offi- 
cials. The OSC receives complaints of unfair practices and investigates them. Once an investigation is 
complete, the OSC has the power to delay or restrain agency actions, and can seek legal remedies to 
protect employees, including litigation before the Merit Systems Protection Board. The Public Interest 
Disclosure Act came into force in July 1999 in the United Kingdom. This most recent Act provides full 
protection — including claim to an employment tribunal for compensation — for a wide scope of employ- 
ees, agency staff etc. who raise genuine concerns about malpractice (crime, civil offences, miscarriage of 
justice, danger to health and safety or the environment) if they do it in good faith. Even a “wider disclo- 
sure” (for example to the police, MPs or the media) is protected if the whistleblower does not make it 
for personal gain and meets one of the three following preconditions, namely that the whistleblower: 
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e Reasonably believed that he/she would be victimised if he/she raised the matter internally or 
with a prescribed regulator. 


e Reasonably believed a cover-up was likely and there was no prescribed regulator. 
e Had already raised the matter internally or with a prescribed regulator. 


The emerging nature of the issue is clearly indicated by the fact that a draft Whistleblowers’ Protec- 
tion Bill is currently under consideration by the Government in Ireland to provide protection from civil lia- 
bility or penalisation of employees, including public servants, who make certain protected disclosures. 
Similarly, a supranational organisation (the European Union) that faced the problem of whistle-blowing in 
early 1999, commanded to develop guidelines on the procedures of exposing wrongdoing. 


Procedures for the public to report misconduct 


OECD countries appear to have much in common regarding the procedures for the public to 
expose wrongdoing committed by public servants. Similar avenues are available in each country such 
as complaint procedures, help desk and telephone line, ombudsman. In Australia, the procedures can 
also involve the police, the Auditor-General and the Inspector-General of Intelligence and Security in 
some cases. In the Czech Republic a general forum, the Government Board for the Protection of Eco- 
nomic Interest, was established on 23 September 1998 to take over the fight against corruption includ- 
ing control of the privatisation process of state public enterprises. Anonymity is considered as one of 
the centrepieces of complaint procedures in the United States because it helps guard against reprisals 
and ensures the confidence and security of the complainant. 


The Internet provides a new device for the public to report misconduct. For example, the 
US Department of Commerce has already established a “bribery hotline” on its Internet home page 
where a trade complaint concerning the implementation of the OECD Anti-Bribery Convention can be 
made.” A dedicated Web site exists for whistleblowers in Australia.*° 


In a few countries, neither specific formal procedures nor specific supporting institutions are in 
place for the public to expose misconduct committed by public servants. 


Chart 12. Reporting misconduct: procedures and institutions for the public 
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Internal control to support the improvement of ethical conduct in the public service 


Almost all OECD countries apply internal control enabling the managers to recognise and disclose 
any phenomena that makes corruption possible. The overall objectives of internal control include both 
the detection of individual irregularities — breaches of standards, including corruption, fraud etc. —- and 
the identification of sources of irregularities, the systemic weaknesses. In addition, internal control 
reviews advise future systemic improvements by specific recommendations. 


In general, internal control is done by means of financial control, internal audits and management 
control. In addition, specific types — such as fraud control, security control, and property control — were 
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also cited to ensure the proper use of public resources. Some countries inter alia Denmark, Czech 
Republic and Sweden pointed out that a wide range of control forms are being used, varying from one 
organisation to another. 


The general trend across the OECD countries is either to establish a legal framework or to 
strengthen the already existing legal measures for internal control. The most recent one is Luxembourg 
which passed an Act in June 1999 introducing internal control by January 2000. The Act established a 
new organisation, the Financial Control Directorate (Direction du contrôle financier) and obliged all ministe- 
rial departments to ensure the proper functioning of obligatory internal auditing procedures. Other 
countries have also adopted legislation on internal control, such as the Financial Management and 
Accountability Act 1997 in Australia or the Act 6/1997 on the organisation and functioning of the central 
administration in Spain. Some countries have updated their internal control system by passing new 
legal provisions. Italy, for example, has recently adopted Legislative Decree No. 286/1999 on reorganising 
the monitoring of the public administration, in addition to its previous decrees of 1993 and 1994. 


In addition to the legal provisions general policy or in-house rules and directives also require 
internal control (in Czech Republic and Germany). However, there are a few exceptions to this. Japan 
and Norway do not have a specific institutionalised internal control mechanism to support the improve- 
ment of ethical conduct in the public service, but, nevertheless, they employ ordinary management 
control and financial control as an integral part of the ongoing management procedures. 


The functioning of the internal control system and the involvement of different organisations in the 
follow-up mechanism vary greatly from one country to another. The United States, for example, makes a 
very clear distinction between “internal” control — entities that are responsible to, or report to the head 
of an agency — and “external” control — entities that have no direct supervisory oversight by anyone in 
the agency. Most countries have internal control in each agency and department, but its activities are, 
nevertheless, often accompanied by some kind of external supervision. 


Country responses illustrate that internal units mainly carry out internal control reviews: main 
agencies and departments have Inspectors General in the United States and each ministry has an 
inspection board in Turkey for example. However, external organisations are also in charge of internal 
control in some cases, such as in Italy (the Inspectorates for the Civil Service and for Finance), in Poland 
(the Department of Control and Supervision) or in Spain (the Office of Inspection). 


External organisations also have a key role in the follow-up, maintenance and improvement of the 
whole internal control system. For example, the Attorney-General’s Department and the Federal Police 
in Australia conduct Quality Assurance Reviews annually in selected agencies. 


In the United Kingdom, all public sector organisations have an internal audit function responsible 
for overseeing the internal control systems. Moreover, the human resources departments are in charge 
of supervising ethics standards; for example, the rules on conflicts of interest, and many ministries are 
setting up Ethics Committees to oversee this area. In addition, the Heads of Internal Audit normally 
deliver an annual overall opinion on the internal control system. 


The Inspectors General have a comprehensive task in relation to internal control in each main 
department and agency in the United States. They are: to perform regular audits and reviews of agency 
programmes, expenditures and internal controls, to investigate irregularities, give recommendations for 
improvements, monitor agency progress in obligatory implementation of such recommendations and to 
report to Congress on their findings. 


Implementing recommendations is also obligatory and is subject to verification audit in other coun- 
tries, such as Poland. However, some countries cited not having the required type of follow-up measures 
(e.g. Czech Republic) nor a requirement for follow-up mechanisms to implement recommended measures 
for systemic improvements (Korea, Turkey). 


The frequency of internal control reviews also varies, but in the majority of countries they are car- 
ried out on an annual basis. Frequency can also depend on the character of each institution according 
to its actual needs and its plan/programme of control. Australia, for example, noted that the frequency of 
internal control reviews is not specified in the Commonwealth’s Fraud Control Policy but is determined by 
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each agency head, thus giving flexibility to each agency. In the Netherlands the frequency of internal 
control reviews, made by the audit staff of the ministries, depends upon the risks and the financial 
amounts involved. 


Access to reports also varies, however they are usually addressed to those within the organisations 
(agency supervisors, internal departmental audit inspectors, individuals concerned in the investigation) 
and to external supervisory bodies such as the national audit office and higher level officials (ministers, 
Members of the Parliament, Congress, etc.). Only a few countries, such as Denmark, France, New 
Zealand and the United States allow the public to have access to the reports of the internal control 
reviews. France mentioned the possibility of public access to information, with some exceptions, as one 
of the measures adopted to improve the relationships between the government and citizens. 


Internal control is widely recognised across the OECD countries to support corruption prevention 
efforts. It monitors the management of public resources, detects and signals deficiencies as well as rec- 
ommends management measures and, in some cases, informs directly the political level and the public. 
These efforts fundamentally contribute to the establishment of a management framework where mis- 
conduct remains a high risk with low gain, however internal systems for maintaining standards should 
be supported by independent scrutiny. 


II.4. Scrutinising misconduct in the Public Service 


Public servants are accountable for their actions. The public has the right to scrutinise the activities 
of the public service in direct or indirect ways. Indirect mechanisms include independent scrutiny exer- 
cised by external self-governing establishments and also by internal institutions. The following section 
provides an overview of the disciplinary procedures and measures used by management in the case of 
a breach of public service standards. Further sections summarise the institutions and procedures that 
are in place to investigate and prosecute more serious misconduct, including penalised wrongdoing 
such as corruption committed by public servants. The final section reviews the experiences of OECD 
countries in performing independent scrutiny over the administration. 


Disciplinary procedures in the case of a breach of public service standards 


Governments of all OECD countries have developed disciplinary procedures on the one hand. On 
the other hand, it remains the managers’ duty to detect the breaches of public service rules and sanc- 
tion them with adequate and timely administrative and disciplinary measures in the respective public 
sector organisations. 


Most OECD countries have designed a legal framework specifically adapted to the public service 
— generally civil service or public service acts — as a legal source of disciplinary procedures and sanc- 
tions for public servants. Some of them have been enacted more recently (the Polish Civil Service Act 
of 1998) or amended recently (the Japanese National Public Service Law was amended in July 1999?!) 
while others were adopted many years ago, such as the Public Service Act of 1922 in Australia or the 
Royal Decree of 2 October 1937 in Belgium. 


In addition, in a few countries such as Canada, New Zealand and Italy, agency documents or 
departmental contracts are complementary to the general legal framework by defining further obliga- 
tions or details of disciplinary procedures and methods of imposing sanctions. However, in the United 
Kingdom, the civil service departments’ internal rules provide the only disciplinary procedures for 
breaches of the organisation’s standards of conduct. The application of sanctions is a matter for the 
department concerned in the light of individual circumstances and is not legislated in general. 


OECD countries often include disciplinary measures and procedures in general laws and regula- 
tions,” however, some countries have developed specific disciplinary acts for their civil servants 
(Portugal, Spain). 

In some cases countries have developed different laws for different public service groups. Germany 
makes a distinction by adopting disciplinary procedures according to the category of employment: the 
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Federal Disciplinary Code concerns federal public officials while the general labour law regulates the 
disciplinary measures for public employees and wage-earners. Similarly, Poland also varies its applica- 
tion of disciplinary measures designed by the Civil Service Act, Act on Employees in State Offices, the 
Local Self-Government Staff Act and the general Labour Code Act for the following three categories: civil 
servants, employees of the governmental administration and local self-government employees. The 
General Labour Code imposes sanctions in the case of employees’ serious breach of standards in the 
Czech Republic. Because this code has a wide scope and is not adapted for the public service specifi- 
cally, there are other special laws for certain groups of public servants, such as policemen, members of 
the prison service or custom officers, moreover a civil service law is under preparation. 


In addition, some countries have specified additional acts for public servants that can result in 
disciplinary measures. The Financial Administration Act in Canada, for example, provides specific 
sanctions relating to improper management of public money, bribe acceptance or offer. 


In some cases, the violation of administrative rules may also be subject to criminal procedures. 
Abuse of authority, misappropriation of public funds, dishonest management of public interests, pas- 
sive bribery, receiving a benefit, forgery of official documents by officials, abetting avoidance, and 
breach of official secrecy are inscribed in the Penal Code (Switzerland). Similarly, criminal codes call for 
sanctions in France, Iceland and the United States. 


Agency managers have a key role in initiating disciplinary measures in public service organisations 
in a timely manner, but they can also receive assistance from specific external institutions. For example, 
Luxembourg makes a distinction according to the seriousness of the breach: for minor breaches the 
responsibility for disciplinary investigations lies with the supervisor and the Disciplinary Council has 
the duty in case of stiffer ones. In the United States, the Office of Special Counsel is authorised by stat- 
ute to seek disciplinary action against federal officials by filing a petition against the individual with the 
Merit Systems Protection Board. 


The disciplinary sanctions mentioned in the survey responses are very similar but with some 
detailed variations from one country to another. Each country listed disciplinary sanctions which vary 
according to the gravity of the infraction. Minor infractions result merely in a warning, while very serious 
infractions may be sanctioned with removal from the service. All countries take into account dismissal 
as the stiffest disciplinary penalty. Provisions on disciplinary measures are in the form of: 


e Warning, either in verbal or written form, reprimand, admonishment, rebuke, and summons (both 
private and public in Mexico), counselling (Australia). 


e Monetary and material disadvantage by a sole penalty payment or by restraining and reducing 
the salary and/or complementary benefits: 


— Fine. 

— Withholding of salary. 

— Salary reduction, reduction of benefits. 
— Reduction of pension (Germany, Korea). 
— Deprivation of pension (Germany). 


e Impact on current or future career: demotion, slow down in promotion, deprivation of title 
(Hungary) or transfer with a change of residence (Spain). 


e Suspension from office, temporary dismissal. 
e Dismissal, disqualification. 


Of all the disciplinary measures, reprimand and dismissal are the most frequently employed sanc- 
tions in OECD countries. Some of them have more specific measures to repair the damages or prevent 
similar situations. For example, in Luxembourg, an agency may appoint special staff commissioned to 
complete, at the public servant's expense, the work that he has failed to complete. In Germany, outside 
the disciplinary proceedings, the public official may be forbidden, for compelling service-related 
reasons, to continue the performance of his/her official duties. 
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Countries ensure fair treatment in the disciplinary procedures by providing some special guaran- 
tees for public servants. These include the following rights, for example, that no disciplinary action may 
be taken until public servants have been allowed to present their cases. Furthermore, they are entitled 
to access to the documents related to their case as soon as the investigations have been completed 
(Luxembourg). Only the courts may disqualify a person from public office (Iceland). 


Most country responses noted that the public servant against whom disciplinary action has been 
taken can seek legal redress. In Italy, the Constitution recognises the right to legal redress, including 
appeal to court, as a fundamental right. In the majority of countries, decisions on disciplinary measures 
and notices of dismissal may be challenged in ordinary courts (Denmark, Iceland, Ireland, Norway, 
Portugal, Sweden) or administrative courts (Germany, Finland, France, Korea, Poland, Turkey). In some 
countries other specific appeal bodies are available. These range from the higher authorities in the 
internal hierarchy (France, Portugal, Turkey) including even the minister (Iceland, Norway, Portugal) to 
external specialised organisations. 


Other examples of special appeal bodies where a rectification of a decision can be requested are 
the Civil Service Committee in Finland, the Government Personnel Appeals Commission in Korea and 
the Disciplinary Commission in Poland. In the United Kingdom the Civil Service Appeal Board is an 
alternative appeal avenue which provides a specific route of appeal for civil servants against disciplin- 
ary or other decisions. Appeal bodies serve sometimes as an intermediary step before bringing the 
case to the court. For example, in Norway, the public servant’s appeal is first made to the ministry con- 
cerned and then to the King in Council, and, if necessary, the court will then decide the legality of these 
appeal bodies’ decision. Similarly, in Finland, a Civil Service Committee decision can be appealed to 
the Supreme Administrative Court, while in the United States public servants could turn to the Merit 
Systems Protection Board first, and then to courts for redress. Furthermore, some countries provide other 
instances for legal redress procedures. In Belgium, for example, employees may not only appeal the deci- 
sion to the relevant appeal body, but also lodge a request with the Council of State for annulment of the 
disciplinary sanction. 


There are sometimes specific conditions to the right of appeal, such as time limits. In Turkey, pub- 
lic officials have the right to make an objection to the higher disciplinary authorities within seven days 
and to bring their case to the administrative judgement courts within sixty days. In some cases the more 
serious sanctions can be appealed only, as for example in Australia, through the Discipline Appeal 
Committee or in Iceland only in the case of permanent dismissal the civil servants have the right to 
appeal to the courts. The right of appeal is not granted for some public employees: certain high-level 
appointees in the United States may be removed by the President without any right of appeal. 


The responses to the questionnaire illustrate that OECD countries recognise that disciplinary 
actions should be taken where they occurred in the case of a breach of public service standards. They 
seek to provide both an adequate instrument for managers to give timely and just sanctions and 
guarantees for ensuring a fair process for the public servants concerned. 


Investigating and prosecuting misconduct 


OECD countries have established a variety of bodies to investigate misconduct and corruption in 
the public service. In general countries have created investigative bodies operating with jurisdiction 
over the whole public service and/or the investigative function already exists inside individual public 
service agencies . In addition, in a quarter of the countries investigative bodies operate with exclusive 
jurisdiction over one or a defined range of public service organisations. 


As with the disciplinary cases, ministries, departments and agencies generally have the primary 
responsibility for initiating the investigation of alleged misconduct. In some cases, the agency or 
department is required by law to hold an inquiry. In Australia, for example, according to the whistle- 
blowing scheme agencies are required to investigate the information disclosed about breaches of the 
Code of Conduct and to ensure that the findings are dealt with as soon as practicable. In Italy, the indi- 
vidual ministries have established inspectorates for investigating breaches of conduct within the 
respective ministries. In Luxembourg, the General Public Service Regulations instruct supervisors to 
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Chart 13. Bodies investigating misconduct and corruption in the public service 
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launch an investigation when they receive evidence that public servants have not fulfilled their sub- 
stantial duties. In order to guarantee impartiality in the course of investigation, the Regulations also 
specify that the investigation must never be conducted by the public servant who has detected the 
misconduct, nor the one who may have to make the judgement about the case. 


Though countries are applying greater efforts to strengthen the internal investigative functions (see 
Italy, Luxembourg), external institutions still continue to be the most important forms of investigating 
and prosecuting misconduct in the public service. 


Some countries employ specialised investigative bodies operating with exclusive jurisdiction over 
a sector or a defined range of public service organisations. For example, the Government Control Office 
in Hungary operates within the executive branch. In Italy, the Observatory for Monitoring Pubic Works, 
the Authority for Monitoring Public Works and the Central Service of Tax Inspectors are specialised 
investigative bodies in respective branches of administration. Furthermore, Act No. 662 of 1996 
required all Italian institutions to establish an investigative body — an internal inspectorate — with spe- 
cific jurisdiction over the specific sector. The Office of the Ethics Counsellor in Canada has jurisdiction 
over public office holders — such as Ministers, their staff, Parliamentary Secretaries and Governor in 
Council appointees — and when the Prime Minister asks, may undertake investigations on ethics related 
matters involving public office holders. 


Other institutions with an investigative function have jurisdiction over the entire public service. 
For example the Merit Protection and Review Agency in Australia can investigate some appeals and 
grievances in the public service. In Sweden, the Chancellor of Justice exercises supervision on behalf of 
the State over all civil servants, including national as well as municipal officials, and takes action in 
cases of abuse. Luxembourg is setting up a new service specialising in the investigation of disciplinary 
cases throughout government, according to the schedule defined by the government declaration of 
12 August 1999. 


Many countries have a combination of different investigative bodies with jurisdiction over the 
entire public service. In the United States, in addition to the Inspectors Generals (established in the 
major agencies), the Federal Bureau of Investigation is the principal investigative arm of the 
US Department of Justice, while in its jurisdiction, the Office of Special Counsel acts as an independent 
investigative agency in specialised cases, such as when adverse actions are taken against whistleblow- 
ers. In Greece, the Institutions and Transparency Committee (accountable to Parliament), the Finance 
Inspectorate and the Economic Offences Prosecutions Agency (directly accountable to the Minister of 
Finance) and the Inspectors-Controllers Body for Public Administration (responsible to the Minister of 
the Interior, Public Administration and Decentralisation) are in place in addition to the Citizen’s Advo- 
cate (Ombudsman), with its independent administrative authority. An Ombudsman is also available in 
the majority of OECD countries. 


Similarly to the ombudsman, countries assign other independent institutions or create — permanent 
or ad hoc — independent bodies to undertake investigations. In Ireland, for example, the Public Offices 
Commission, established under the Ethics in Public Office Act 1995, has the right to investigate allegations 
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of corrupt activity which breaches this Act. The Commission is independent of Government and is com- 
posed of the Comptroller and Auditor General, the Ombudsman, the Chair of the Lower House of Parlia- 
ment and senior Parliamentary civil servants. If the Public Offices Commission forms the opinion that 
the person being investigated may have committed an offence relating to the performance of his/her 
functions, the Commission may report it in writing to the Director of Public Prosecutions. 


Other countries mentioned the possibility of setting up a special investigative commission in case 
of suspected misconduct. Denmark recently adopted the Investigative Commission Act that consoli- 
dates the principles for use of investigative commissions. In Italy, each house of Parliament or the Par- 
liament as a whole may establish a special Commission of Inquiry composed of Members of Parliament 
to investigate issues of particular interest for the general welfare, including corruption in public life. 


The role of the audit is recognised in many countries as an important form for uncovering and 
investigating fraud and corruption. Internal audit is used in some countries (e.g. in Canada, Korea, Tur- 
key) and the vast majority of OECD countries have a supreme audit institution with jurisdiction over the 
whole public service. Its primary role by auditing the prudence and probity of State revenues and 
expenditure — is to point out financial irregularities not only over the whole public service, but also over 
certain other State-funded institutions and activities. The supreme audit institutions (the State Audit 
Office in Iceland or Hungary) and other external auditors also assist the investigation made by the 
supervisory ministry. For more details on the role of the Ombudsman and the supreme audit institution 
see the following section on independent scrutiny. 


In the case of more serious misconduct — where there is a possible breach of criminal law — the 
police service is naturally the most common (but not exclusive) investigative body in OECD countries. 
Where there is a possible breach of criminal law, agencies refer the matter for investigation, for example, 
to the Federal Police in Australia or to the Royal Canadian Mounted Police in Canada. The Garda Síochána 
(police force) is responsible for investigating suspected offences of bribery and corruption in Ireland. 


Some countries created special services within the police force to fight corruption throughout the 
public service. In Belgium, the Central Anti-Corruption Office of the police service works under the 
authority of the public prosecutor’s office and of the examining magistrates while the Service for Detecting 
Corruption and Serious Economic Criminality of the police has a similar role in the Czech Republic. 


Certain countries noted that they have several institutions available to investigate serious mis- 
conduct. In Italy, it is not only the police who deal with serious criminal activities; the Italian Parliament 
has also established standing commissions for information-gathering and/or investigation and monitor- 
ing. For example, the Parliamentary Commission on the Mafia deals with all aspects and ramifications of 
the Mafia, including active and passive corruption at all levels in the public sector. 


In general, prosecuting misconduct and corruption in the public service is the classic responsibil- 
ity of the ordinary public prosecutor's office (its name varies from Attorney General in Canada and the 
United States, through State Attorney in the Czech Republic to Procurer General in Greece) in almost all 
OECD countries. For example, the US Attorneys have primary responsibility for prosecuting acts of cor- 
ruption. However, in certain circumstances, such as jurisdictional disputes between two or more 
US Attorneys or politically sensitive matters, they will refer cases to the Public Integrity Section of the 
US Department of Justice for prosecution at all levels of government. Public prosecutors are indepen- 
dent in the fulfilment of their functions, however the minister responsible for justice may supervise 
their functions (Japan, Luxembourg) and could have a positive injunction authority in some cases. In 
principle, public prosecutors — like the police forces have jurisdiction over the whole public service. 


In addition, managers and specific institutions also have a key role in taking actions against mis- 
conduct in the public service. In the United States, agencies take action in cases of violation of adminis- 
trative standards with the advice of the inspector general or the ethics official. In Sweden, misconduct 
or negligence which are not considered as criminal are examined by an appointed public official and 
brought before the managing director of the agency to decide on the matter. Furthermore, the Chancel- 
lor of Justice acts as the only public prosecutor in cases of offence against the freedom of the press. In 
addition to the State attorneys and procurers, there are, for example, investigators in the Ministry of 
Interior in the Czech Republic, and the Economic Offences Prosecutions Agency operates in Greece. 
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All OECD countries responded that investigative and/or prosecuting bodies are empowered to 
bring suspected cases of corruption directly to court. In principle, the public prosecutor’s office is 
empowered to bring cases to court, while the investigative bodies are not. However, some countries 
make a different distinction. In Iceland, for example, only those cases that involve a criminal offence are 
brought to the courts. They are prosecuted by the police in case of minor offences and by the State 
Prosecutor in case of serious offences, in the same way as other criminal offences. 


OECD countries seek to guarantee the objectivity and impartiality of the investigations and prose- 
cutions and maintain the independence of these institutions. Generally, dedicated laws ensure the 
independence of the police or public prosecutors: for example in Hungary, the Act on the Police and 
the Act on Public Prosecutors give them separate authority. Furthermore the resources of these inde- 
pendent bodies are provided by the Parliament in the Annual State Budget, and they report to elected 
bodies: the Government Control Office and the Police are accountable to the government while the 
Public Prosecutor's Office is accountable to Parliament. 


In addition, the person fulfilling these functions has a legal protection against removal. In Japan 
the Public Prosecutors Office Law grants security of tenure by ensuring that — except for cases regulated 
by this law — the public prosecutor can not lose his/her office, be suspended from the performance of 
his/her duties or suffer reduction of salary unless by disciplinary action. 


On the other hand, public servants under investigation may also exercise their rights. In Belgium, 
for example, suspicion of corruption is not sufficient to take legal action against a person. There must at 
least be some pieces of evidence or compromising facts. 


Independent scrutiny 


Exercising independent scrutiny over the administration is a democratic principle that derives from 
the requirement of checks and balances. All OECD countries have institutions to perform independent 
scrutiny of the administration. The vast majority of countries use the legislative branch — Parliament/ 
Congress or its committees — to undertake reviews of activities of the public service. The other most fre- 
quently used types of independent scrutiny range from external/independent audit through investiga- 
tion by the Ombudsman to specific judicial or ethics reviews. In addition the Chancellor of Justice in 
Finland, the Civil Service Commissioners, Commissioner for Public Appointments in the United 
Kingdom or the media and public opinion in Switzerland were also mentioned in the survey. The 
following chart overviews the most commonly used institutions in OECD countries: 


Chart 14. Independent scrutiny of the administration 


Independent auditors 


Parliament 


Courts 


Ombudsman 


Other organisations 


Independent office of ethics 


0 5 10 15 20 25 30 
Number of countries 


© OECD 2000 


Delivering a Sound Ethics Infrastructure 


The vast majority of OECD countries employ several institutions to exercise scrutiny over the 
administration, however, some countries cited only one type of body exercising independent scrutiny. 
For example, in Japan, courts have the authority to judge the legality of administrative dispositions in 
specific cases, although they can only perform scrutiny of the administrative organisations’ actions 
within certain limits. 


Parliaments use either plenary or committee sessions for scrutinising the administration. Both spe- 
cialised permanent/standing committees (such as the Public Accounts Committee in Denmark) and 
ad hoc investigative committees (e.g. in France, Hungary, Spain) conduct scrutinies. In the latter case the 
plenary session of Parliament determines its mandate as was the case in France in 1994 when an 
investigative committee on the issue of corruption was established. 


Furthermore, Parliaments use supreme audit institutions to assist them in the scrutiny. The General 
Accounting Office (GAO) is considered as the oversight institution of the US Congress with authority to ini- 
tiate an audit/evaluation of all components of an agency’s programmes. The majority of GAO audits and 
reviews are made in response to specific Congressional requests while the law also requires some specific 
reviews. However, some GAO audits are undertaken independently in accordance with GAO's basic legis- 
lative responsibilities. Similarly, the central audit function is exercised by the Supreme Audit Office in the 
Czech Republic, the National Audit Office in Denmark, Finland and the United Kingdom, the Federal and 
Länder (State) Courts of Auditors in Germany, the State Audit Office in Hungary, the Board of Audit and 
Inspection in Korea or the Prime Ministry High Auditing Board in Turkey. Ensuring the independence of 
supreme audit institutions is a growing concern for some OECD countries. While some of the audit institu- 
tions are part of the executive branch they are independent in their daily operations (for example the 
Constitution of Japan established the Board of Audit by giving it independence from the Cabinet). Finland 
is considering moving its audit institution from the subordination of the Ministry of Finance. Apart from 
the institutional guarantees, the safeguards in place for the selection and dismissal processes for auditors 
and especially for the auditor general, the way of financing the annual budget and the determination of its 
working plan provide a sound framework for independent daily operations. 


The vast majority of OECD countries indicated that they use independent external auditors 
— including both the supreme audit institutions and other independent external organisations 
(e.g. private auditing firms) — that prepare their audit reports for elected bodies such as the Parliaments. 
In the United Kingdom separate institutions — the National Audit Office for the central government and 
the Audit Commission in respect of local government — are responsible for certifying published 
accounts and examining the regularity, propriety and value for money in the course of spending public 
money. In Poland, for example, the auditors of the Supreme Chamber of Control audit the whole func- 
tioning of a given organisation in the public administration, and in particular the execution of the State 
budget, the implementation of acts and other legal regulations dealing with financial, economic and 
organisational activity from the viewpoint of legality, economy, effectiveness and honesty — however, 
the effectiveness criterion is not applied to local self-government units. 


External audits are usually conducted on an annual basis (e.g. in Iceland, Ireland), at least annually 
in New Zealand, or on a biannual basis and at least once a year as in Italy, for example. Countries make 
a distinction in the frequency of audit according to factors such as: 


e The level of administration: in Korea the Board of Audit and Inspection performs external audit 
annually for central administrative agencies and once every two years for other organisations. 


e The types of audit: the Office of the Auditor General in Norway conducts financial management 
audits on an annual basis and specific performance management audits on an ad hoc basis. 


The working plans are either determined by the supreme audit institutions — for example by the 
Auditor General in Canada — or the annual working plan of the supreme audit institutions are agreed on 
by the Parliament as in the Czech Republic and Hungary. In Poland, routine external audits of the bud- 
get execution are performed on an annual basis, while in other areas, audits are performed according to 
an agreed audit plan or on an ad hoc basis by a motion from the Parliament or from the Prime Minister. 
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Box5. The tasks of the Auditor General in Canada 


The Auditor General of Canada is auditor of the accounts of Canada and as such, makes those exami- 
nations and inquiries he considers necessary to report to the House of Commons. The Auditor General 
issues an annual report and up to three additional reports. The report must include a statement of 
whether the Auditor General has received all the information required. The focus of the Auditor General’s 
work are the departments and agencies of government and certain Crown corporations. However, at the 
Auditor General’s discretion, a request from the Governor in Council to examine any matter relating to the 
financial affairs of Canada may be accepted. 


The Auditor General examines the financial statements of the government of Canada and gives an 
opinion as to whether they are presented fairly. With respect to audits of departments and agencies, each 
report of the Auditor General shall call attention to anything that he considers to be of significance and of 
a nature that should be brought to the attention of the House of Commons, including any cases in which 
he has observed that: 


e Accounts have not been faithfully and properly maintained or public money has not been fully 
accounted for or paid, where so required by law, into the Consolidated Revenue Fund. 


e Essential records have not been maintained or the rules and procedures applied have been insuffi- 
cient to safeguard and control public property, to secure an effective check on the assessment, col- 
lection and proper allocation of the revenue and to ensure that expenditures have been made only 
as authorised. 


e Money has been expended other than for purposes for which it was appropriated by Parliament. 
e Money has been expended without due regard to economy or efficiency. 


e Satisfactory procedures have not been established to measure and report the effectiveness of programs, 
where such procedures could appropriately and reasonably be implemented. 


e Money has been expended without due regard to the environmental effects of those expenditures 
in the context of sustainable development. 


The Auditor General also conducts financial audits and special examinations of certain Crown corpora- 
tions. As well, the Commissioner of the Environment and Sustainable Development reports to the Auditor 
General and assists the Auditor General to perform duties relating to monitoring and reporting on the 
progress of departments towards sustainable development. 


Generally, supreme audit institutions elaborate their findings into reports, and they submit both 
annual reports on their overall activity and specific reports on the respective audit reviews to the Parlia- 
ment. The majority of OECD countries publish the external audit reports routinely, for example about 
800 audit reports are published per year in Germany, however some of them remain confidential. In 
addition to the written reports, the General Accounting Office in the United States summarises its find- 
ings to Congress in the form of opinions and oral testimony, and makes all unclassified reports available 
to the public upon request. 


Ombudsman 


The Ombudsman is also a widely used instrument in OECD countries, two-third of them empower 
an independent commissioner or commission to scrutinise the activities of public servants. The Nordic 
countries have developed a very strong position for their Parliamentary Ombudsman since the early 
19th century to empower an independent authority which could provide effective protection for human 
and civic rights in general, and against maladministration in special. More recently, other countries 
introduced this function as a crucial part of their political transition and democratisation process, for 
example in the 1980s in Poland, in the 1990s in Hungary and Greece, and in the Czech Republic the Act 
on the Public Protector of Rights was adopted in December 1999. 
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Box 6. The Mandate of the Parliamentary Ombudsman in Finland 


Anyone may complain to the Parliamentary Ombudsman, regardless of gender, age, citizenship, etc. A 
complaint will be investigated if the Parliamentary Ombudsman finds there is reason to suspect unlawful 
or improper action that falls within the Ombudsman’s jurisdiction. The Parliamentary Ombudsman cannot 
intervene in the manner in which a public authority exercises the discretionary powers conferred on it by 
law, unless this discretion is abused. The investigation of complaints involves no fees and the complaints 
are investigated in an impartial manner. 

The Finnish Parliamentary Ombudsman may take the following measures: 

e Order a criminal charge to be brought before a court of law against a public servant for misconduct in 
office. 

e Reprimand a public authority or a public servant for improper conduct or faulty proceedings. 

e Express critical views concerning the interpretation of the law by public authorities or public servants. 

e Call the attention of the authority or public servant to principles of good administration. 

e Recommend law reform with regard to statutory provisions that he or she finds ambiguous, defective or 
inconsistent. 


Independent office of ethics 


Six OECD countries noted that they have an independent/impartial office of ethics in place 
(Canada, France, Ireland, Japan, Mexico and the United States). The Office of Government Ethics (OGE) 
conducts a four-year cycle ethics programme review in all federal agencies in the United States. These 
on-site programme reviews verify that agencies are complying with their statutory and regulatory 
responsibilities to administer all aspects of an ethics programme, including financial disclosure, ethics 
training, and counselling and advice. OGE audit teams also prepare a final report outlining programme 
deficiencies in an agency’s ethics programme, and containing recommendations. Moreover, OGE also 
conducts single-issue reviews to detect problem areas for agencies in implementing ethics regulations 
or in operating their ethics programmes. The ethics programme audit reports are not published, however 
the reports may be obtained by anyone through a written request made to OGE under the provisions of a 
specific federal law permitting access to government records. 


Japan established the National Public Service Ethics Board in August 1999 by the National Public 
Service Ethics Law and the members of the Board were appointed in December 1999. 


Signalling wrongdoing 


Two-third of the OECD countries noted that they have special procedures and mechanisms avail- 
able to bring wrongdoing to the attention of bodies exercising independent scrutiny on public ser- 
vice activities, such as the above mentioned supreme audit institutions or ombudsman. Other methods 
are established by the whistleblowing laws — e.g. in the United Kingdom - or by the individual institu- 
tions: for example the Inspectors General in the United States — whose primary role is to provide a 
channel for federal employees and the public to disclose fraud, waste of funds or abuses of authority — 
which operates a hotline and receives calls from individuals alleging wrongdoing by federal employees. 
Countries may employ a variety of channels, such as a motion to the prosecutor and a complaint to the 
Constitutional Court in Poland. In Australia, for example, three bodies are available for specific cases: 


e Appeal tribunals for members of the public who have been affected by a relevant 
Commonwealth decision. 


e Merit Protection and Review Agency for public servants who are directly affected by an agency’s 
decisions or actions in relation to their employment. 


e Public Service Commissioner in relation to whistleblowing. _65 | 
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II.5. Co-ordination and management of government ethics and anti-corruption policy 


Managing ethics is one part of overall public management. The co-ordination of individual anti- 
corruption and ethics measures plays a key role in developing a coherent policy in this field. In a coher- 
ent policy, individual measures work in harmony and support each other in achieving the aims of the 
government ethics and anti-corruption policy. 


OECD Member countries have recognised the need for co-ordinated activities and initiated a wide 
variety of actions to ensure that their ethics and anti-corruption measures are consistent and comple- 
mentary. More frequently, countries analyse systemic failures and trends in criminal and disciplinary 
cases. Furthermore, they provide national guidance — for example in the form of a checklist — to help the 
development of prevention strategies in individual organisations. A few countries use risk assessment to 
steer policy development for prioritising and sequencing ethics measures and assign a central office respon- 
sible for oversight of all ethics related measures, including ensuring the consistency of legal regulations. The 
following chart indicates the frequency of the above mentioned actions in the OECD countries: 


Chart 15. Ensuring the consistency of ethics and anti-corruption policy 
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Some countries have developed a complex package of measures while others have assigned cen- 
tral institution(s) to co-ordinate governmental efforts. The Federal Government in Germany approved 
an Anti-Corruption Directive for the federal administration in 1998. This requires each ministerial 
department to review whether the former measures taken are in conformity with the Directive and 
— where this was not the case — to take the appropriate steps to the implement of the Directive. In 
Germany, each department is responsible for implementing these corruption prevention measures. 
Similarly, in the United Kingdom the departments have the key responsibility to develop and operate 
their own preventive systems in a consistent way. However, the Treasury and the Cabinet Office collect 
information and disseminate guidance on good practice, and the Treasury develops policies on 
professional standards for internal audit and the framework in which external audit is conducted. 


Creating an institutional framework for co-ordination 


The majority of OECD countries have assigned an institution to co-ordinate and manage the imple- 
mentation of government ethics policy. These institutions are defined by legislation in eleven countries 
and ten of them provides a report on the state of ethics in the public service for the government and/or 
the Parliament. In six countries both the Parliament and the government receive the ethics report 
(Australia, Ireland, Italy, Japan, Netherlands and Turkey). In addition to the government, France makes 
available the report to other administrations and to the public as well. In seven countries the reports on 
the state of ethics in the public service are required on an annual basis. 
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Chart 16. Institutions co-ordinating ethics policy 
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Generally ministries or other central institutions carry out the co-ordination, however in few cases a 
dedicated body performs this task. When a ministry carries out the co-ordination of ethics policies it 
does so as part of its responsibility for: 


e The whole administration, such as the Ministry of Government Administration and Home Affairs 
in Korea, the Secretariat of Comptrollership and Administrative Development in Mexico, the Min- 
istry of Labour and Government Administration in Norway and the Public Administration Ministry 
in Spain. 


e The public service, such as the Ministry of Finance in Ireland. 


Some countries have also assigned other central institutions responsible for public service policy 
or for general personnel policy. These are placed: 


e At the centre of government, such as the Civil Service Department of the Office of the President 
of the Council of Ministers in Italy, the Office for Government Policy Co-ordination in Korea and 
the Office of Civil Service in Poland. 


e In the government structure (the General Direction of Administration and Public Function in 
France, the National Personnel Authority and the Management and Co-ordination Agency in 
Japan, the Federal Office of Personnel in Switzerland). 


e However some of them are independent of government, such as the Public Service and Merit 
Protection Commission in Australia and the Civil Service Council in Poland. 


A few countries have created specific central institutions dedicated to ethics. These are the Pub- 
lic Service Values and Ethics Office within the Treasury Board Secretariat and the Office of the Ethics 
Counsellor in Canada, the Committee on Standards in Public Life in the United Kingdom and the Office 
of Government Ethics in the United States. 


One of the most recent measures is in Japan, where the National Public Service Ethics Board was 
established in the National Personnel Authority as part of the implementation of the National Public 
Service Ethics Law passed by the Diet (Parliament) in August 1999. The Cabinet, with the consent of the 
Diet, appointed the President and Members of the National Public Service Ethics Board in 
December 1999. Another recent example is the creation of the Integrity Commissioner in Queensland, 
Australia? and Greece is currently working on a project to create a specialised unit to co-ordinate and 
carry out the government's ethics policy. 


Countries, which do not assign an institution to co-ordinate and manage the implementation of 
government ethics policy, have taken some measures to ensure prevention. In Denmark, for example, 
where there has not been a need to develop an ethics policy, the Ministries of Justice and Finance play 
important roles in monitoring problems and policies affecting ethics in the public service. In Portugal, 
co-ordination exists in a specific financial area, in the General Audit Office for Public Administration. 


© OECD 2000 


$7] 


Trust in Government: Ethics Measures in OECD Countries 


L68 


Developing ethics and corruption prevention plans and strategies 


A national ethics plan or strategy has been developed in one-third of the Member countries. Oth- 
ers have not developed a systematic strategy yet, but have indicated that their governments are very 
aware of the need for such an ethics plan (Italy) or that they give a “high priority” to anti-corruption 
(Norway). 


The national ethics strategy is included even in the Government programme in few cases. The 
Government programme in Ireland gives priority to ensuring an enhanced policing mechanism for ethi- 
cal issues. This programme also commits the Government to follow up on the recommendations of the 
1997 Tribunal of Inquiry (on Dunnes Payments). The aim in Ireland is to strengthen confidence in public 
life, whereas Finland places its priority in recommending actions to ensure well-functioning institutions 
and systems for promoting ethical conduct. The ethics and anti-corruption strategy in Mexico is 
included in the National Development Plan and the Programme of Modernisation of the Public Admin- 
istration for 1995-2000 as well as in the Federal Law on responsibility of public servants and the law on 
acquisitions and public works. 


In addition, survey responses mentioned that a national corruption prevention plan or strategy 
has been developed in four countries. The National Programme to Fight Corruption was adopted by the 
Czech Government in January 1999, while the anti-corruption plan was approved in Hungary by the 
incoming Government in its Government programme. In Germany the Anti-Corruption Directive 
approved by the Federal Government is based on the Catalogue of Anti-Corruption Measures pub- 
lished by the Federal Ministries of the Interior and of Justice on 20 March 1996 and together they form 
the national corruption prevention plan. In Poland, joining the Criminal Law Convention on Corruption 
(adopted on 27 January 1999 by the Council of Europe) made it necessary to harmonise the national 
administrative and penal law with European standards and develop a national strategy for counteracting 
corruption in the public service among others. 


The anti-corruption strategies developed by the new OECD countries in Central Europe — Czech 
Republic, Hungary and Poland — demonstrate the particular concerns of the transition process. Their 
priorities are to modernise the public service in general, and in particular to make the regulations more 
stringent, to ensure transparency in the administration and in financing political parties, to promote open- 
ness of government information and freedom of the media and to improve international co-operation in 
the such efforts. 


The national anti-corruption plans require a list of actions from organisations across the public ser- 
vice. In Germany, for example, it includes the identification of activities susceptible to corruption, risk 
analysis, changes to work flows, ensuring the multiple presence principle, staff rotation, contact person 
for corruption prevention, enhanced internal audit, development of a guide for senior officials, raising 
the awareness and applying special safeguards in the process of awarding public contracts. In Mexico, 
the organisations are required to evaluate public management and civil servants’ ethical conduct as 
well as to promote citizen participation and administrative decentralisation. However, there is no 
national ethics plan and strategy in the United Kingdom, agencies have developed their own internal 
arrangements. 


Non-governmental organisations have been involved in the preparation and implementation of 
ethics measures in eight countries. In the United Kingdom, the Committee on Standards in Public Life 
widely involved the public, including non-governmental organisations, in written consultations and oral 
hearings before preparing its recommendations. The national chapters of Transparency International 
have played a crucial factor in the Central European countries by undertaking research work, keeping 
the public informed and holding training courses and seminars. In addition, a specialised NGO - the 
Czech ETHICScentrum — has often been consulted and invited to participate in the preparation of ethics 
measures in the Czech Republic, while in Hungary, public servants’ professional associations were 
involved in the preparation of recent anti-corruption plans and were also informed of the implementa- 
tion status. In most of the Member countries trade unions have been involved in labour negotiations 
which included measures on professional ethics. 
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II.6. Assessing effectiveness in ethics management 


While the assessment of individual conduct is a management responsibility in each public service 
organisation, the majority of OECD countries has developed procedures and has assigned organisa- 
tion(s) to assess the effectiveness of measures for promoting ethical conduct and preventing miscon- 
duct in the public service. Generally, central institutions or ministries — responsible for the 
management of the overall public service or the government's personnel and/or ethics policy — as well 
as audit bodies are assigned to carry out reviews and summarise their findings in reports. Regular 
assessments are carried out on an annual or biennial basis in general, or when it is necessary (Japan, 
Turkey). However, Mexico requires a progress report from each unit every six months while in Canada 
the incoming government makes an overall assessment of prevention measures at the beginning of its 
term (4-5 years). 


Institutional framework for assessing ethics measures 


In Australia, the Public Service Commissioner is required by the Public Service Regulations to 
report annually to Parliament on the extent to which public service agencies are upholding the legis- 
lated public service values, and the adequacy of their procedures for ensuring compliance with the 
Code of Conduct. Similarly, the Public Offices Commission provides a report annually on its activities 
for the Oireachtas (Parliament) and the government in Ireland. Additionally, a number of statutory tri- 
bunals of inquiry have also examined wider public service issues in relation to ethical conduct and 
preventing misconduct, and their reports are an important element in the ongoing evaluation of the 
effectiveness of measures to promote ethical conduct. The State Services Commission in New 
Zealand makes assessments of expectations and standards of departmental performance which cover 
matters of organisational integrity. 


In Japan, the National Personnel Authority — responsible for the government personnel policy — 
reviews human resource management which includes ethics when necessary. If the review requires 
amendments to the law, the National Personnel Authority recommends the amendments to the Cabinet 
and the Diet. 


France indicated that effectiveness of the administration and public services is a high priority and 
the current government established the National Evaluation Council in November 1998 to co-ordinate 
the ministerial and inter-ministerial procedures in assessing public policies. The Council compares the 
outcomes with the goals set and the resources used, and publishes its findings in an annual report. On 
the basis of this report, the General Commissariat for Planning and the administrations concerned pre- 
pare proposals on the measures or policies, which are submitted to the Prime Minister for decision. The 
Council has not had the opportunity to evaluate ethics policy so far. 


In Canada assessment is undertaken both externally by the supreme audit institution and inter- 
nally within the executive branch. The Office of the Auditor General audits the functioning of the vari- 
ous elements of the ethics infrastructure in the individual departments and sectors at the federal 
level, and makes its assessment, with recommendations for follow-up, in its reports.** In addition, 
each new government (every 4-5 years) assesses the prevention measures in the executive branch, 
and the Office of the Ethics Counsellor also provides advice to public office holders. Similarly, the 
Board of Audit and Inspection and the Prime Minister's Office conduct reviews and make assessments 
in Korea, while in Italy the Finance Inspection Services of the State General Accounting Office has 
general jurisdiction over the whole public service. Turkey reported that, besides the State Inspection 
Council, non-governmental organisations are also in charge of assessing the effectiveness of 
preventive measures. 


A few countries with dedicated institutions responsible for co-ordination of ethics measures are also 
charged with assessment. The Committee on Standards in Public Life has reviewed both current ethical 
standards across most key areas and implementation of the recommendations published in its reports 
since 1995. In addition, internal reviews have been completed in the civil service. The United States has 
developed a framework for evaluating the status of ethics programmes among agencies and departments. 
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Box 7. Assessing ethics rules and measures in the United States 


The Office of Government Ethics (OGE) regularly contacts agencies’ ethics offices and other bodies 
within the ethics community to gain helpful insight into how the ethics programmes are being imple- 
mented in the field and what sort of challenges the agencies are facing in fulfilling their missions. OGE 
then uses this information to evaluate how its programmes and policies can be changed to best meet 
these challenges. On a biannual basis, OGE is required to submit a formal report to the Congress which 
summarises the activities of OGE in the previous two years. The preparation of the report gives for OGE 
officials the opportunity to evaluate and change, as necessary, the performance elements which guide and 
structure its ethics initiatives. 


Additionally, OGE is required by law to complete an annual performance plan. This process gives 
OGE an opportunity to identify measurable goals to be reached in fulfilling its mission of promoting 
ethical conduct and preventing misconduct. 


Formally, there is no established time period for reviewing and assessing the individual prevention 
measures. The measures are reviewed as deemed necessary and when pertinent information arises indi- 
cating a need to re-evaluate current measures. However, OGE is required to complete an annual perfor- 
mance plan that necessitates some degree of assessment. This requirement is governed by the 
Government Performance and Results Act and is evaluated by both the Office of Management and Budget 
and Congress. 


Some countries have no procedure or organisation in place for assessing the effectiveness of mea- 
sures promoting ethical conduct and preventing misconduct in the whole public service. However, they 
have made efforts in certain areas. For example, in Norway the anti-corruption unit at the National 
Authority for Investigation and Prosecution of Economic and Environmental Crime (ØKOKRIM) which 
investigates cases of international corruption also examines its operations critically in connection with 
its corporate activity plan. Switzerland assessed areas particularly susceptible to corruption such as 
information technology. In Poland, the Ministries of Finance and of Internal Affairs and Administration 
made efforts to evaluate the effectiveness of existing mechanisms. 


Countries that launched specific anti-corruption programmes recently — for example Germany 
in 1998 — are in the course of implementing them. They indicated that it was too early or even impossi- 
ble to assess the effectiveness of either individual measures or the whole programme. However, the 
Czech Republic plans to make an assessment of the effectiveness and consistency of the measures pro- 
vided by the National Programme to Fight Corruption after they have been implemented through 2001 
and functioning for some time. Hungary also plans to assess its anti-corruption measures and is working 
on the preparation of an assessment procedure. On the other hand, in Mexico every federal administra- 
tive unit has to submit a progress report on the implementation of the Programme of Modernisation of 
Public Administration. 


Successful measures and risk areas 


In the survey responses countries indicated what measures have worked well in their particular 
national context. Moreover, they also specified the issues that they consider as risk factors and obstacles 
for further improvement. 


Successful measures 


Many countries responded that successful measures consist of a combination of actions that are 
consistent with each other and take into account the wider public service environment. Most countries 
have similar responses even though they put the emphasis on different issues. 


Tradition, a highly professional culture and a pragmatic management approach in the public ser- 
vice ensure that Denmark is considered as one of the least corrupt countries in the world. A wide range 
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of measures has created the independence of public servants and has promoted their professionalism. 
Furthermore, Denmark has applied a very pragmatic approach in managing the modernisation of its 
public service. The extensive dialogue with civil servants, pilot projects and experiments for introduc- 
ing public sector reform are the most successful factors and methods contributing to the maintenance of 
the favourable ethical environment. This approach has helped Denmark adjust and improve its public 
service and prevent undesired effects causing ethical conflicts and dilemmas. 


Promoting transparency and preventing conflict of interest situations are the most widely men- 
tioned elements of successful measures. Italy cited legislation promoting transparency — through sim- 
plification of administrative procedures, eliminating administrative secrecy and arbitrary decision- 
making as well as a specific law requiring public officials to report their earnings on a yearly basis as the 
most successful measures. Similarly, Hungary mentioned that successful measures stem from more 
stringent conflict of interest regulations as well as from more transparent decision-making processes. 
Canada, Italy, the United Kingdom and the United States also cited disclosure of interests or financial 
disclosure as fundamental measures to prevent potential conflict of interest. 


The central element of successful measures is the clear and enforceable set of standards of 
conducts, that allow meaningful counselling and training (the United States). After stating the stan- 
dards, the effective training and/or guidance are seen as indispensable consecutive measures (Italy, 
Finland, Spain, Switzerland, Turkey and the United States). However, Italy emphasised the necessity 
of combining dissuasive legal and procedural provisions with solid training in ethics and morality to 
guide public officials on how to behave in an ethical manner. This training must begin with the teach- 
ing of the civic behaviour in families and schools, and continue in government with service ethics. 
Training should also include the adequate communication of ethical values (Spain) and provision of 
guidance should increase awareness among civil servants, politicians and the public about ethics in 
public life (Iceland). 


Strengthening control was also considered as a source of success. This includes updating the exist- 
ing legal framework (criminal code as well as conflict of interest and post employment code in Canada) 
and strengthening internal control (Korea, Poland). Moreover, extensive external control over the pub- 
lic administration is exercised by independent institutions such as the Parliamentary Ombudsman 
(Sweden) or audit (Mexico, Poland, United Kingdom) as well as by the citizens organisations (Korea, 
Sweden) and the media (Sweden). 


Furthermore, the systems for detecting (Norway, the United States) and sanctioning public ser- 
vants for wrongdoing were seen as other important tools for deterring corruption and reinforcing behav- 
ioural norms. Poland, for example, considers that regulations contained in the Penal Code combined 
with actions taken by prosecuting organs and courts seem to be most effective in fighting corruption. 
Spain noted an extensive and detailed publication of the sanctions applicable to unethical and illegal 
conduct as another useful incentive for prevention of misconduct. 


Some countries put the emphasis on the improvement of management and working conditions. 
Ensuring efficiency and effectiveness are considered to be successful factors in contributing to keep cor- 
ruption at a low level in Iceland, and strengthening the merit principle for career advancement are seen as 
further useful actions. Turkey emphasised that satisfaction on wages and the working environment 
— together with training — are the most effective measures to promote ethical values. 


Sound basic management systems is more important than individual specific actions against cor- 
ruption. Eliminating detailed regulations and using new technology to systematise public services, 
while taking into account the numerous variations and possible side effects are strong individual pillars 
of an overall management policy. However, Iceland noted that putting more emphasis on specific cor- 
ruption prevention initiatives would probably do more harm than good in the country, where corruption 
is not seen as a major issue. Spain identified prevention as a priority over repression because better 
results would be achieved if, instead of repressing unethical conduct, appropriate ethical conduct were 
actively promoted. 
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Risks and obstacles 


The assessments made by the countries also identified risk areas and factors considered to be the 
major obstacles to further reducing corruption in the public service. 


The changing interface between the public and private sectors is identified as a major challenge 
both for countries which introduced public management reforms in the last two decades and those who 
started its reform process more recently. Both Australia and New Zealand on the one hand, and Spain or 
Poland on the other, indicated that greater involvement of the private sector causes problems, espe- 
cially in areas where there is a lack of required skills, as for example, in project and contract manage- 
ment with the public sector (Australia). Implementation of devolved management, greater 
responsibility and flexibility in decision-making (Australia) and greater decentralisation and devolution 
(New Zealand) also implied further risks. 


Additionally, countries identified deficiencies in their public management systems, such as ineffi- 
cient promotion practice (Mexico, Turkey), lack of career stability in the public service (Mexico), lack of 
motivation, distrust or negligence in the recruitment procedure (Switzerland). Lack of resources in the 
form of inadequate remuneration and compensation (Hungary, Mexico, Poland, Portugal, Turkey), lack 
of time for raising awareness or lack of common values and unsatisfactory working conditions in general 
(Switzerland) created a discouraging working environment inside the public service. Sometimes the 
same measure can be considered an impediment for some countries while others see it as beneficial to 
promoting ethics. While in Korea for example, the frequent change in posts causes rather a weak sense 
of responsibility among public officials other countries assessed the redeployment of public servants 
necessary especially in areas susceptible to corruption. 


External factors were also mentioned, such as excessive economic control by the State and lack of 
strict monitoring in financial records (Poland), less effective judicial mechanisms and a lower than 
expected educational level (Turkey), the change in the status of the public service in society and the 
business world (Switzerland) and lack of confidence in public service (Mexico). Moreover, the growth of 
organised crime groups and inadequate legal provisions — the Penal Code has not yet covered certain 
corrupt practices such as bribery — are also seen as major impediments to further reducing corruption in 
the public service in Poland. 


II.7. Transparency as driving force 


Providing transparency appears to be a strong concern for all Member countries. Transparency is 
seen both as an instrument for ensuring accountability and combating corruption, while in some cases 
its main reason is to promote democratic participation by informing and involving citizens. The media 
plays a key role in generating demand for more transparency and accountability by exercising its role of 
scrutiny. 


On the other hand measures increasing transparency were considered to be one of the most effec- 
tive instruments in promoting integrity and preventing corruption (Italy). In Nordic countries transpar- 
ency and openness of the administration — especially direct access to public documents — have 
significantly contributed to reducing and keeping down corruption in the public service. 


In the new Member countries transparency was identified as the overall aim to drive the democrat- 
isation and modernisation process in the administration to achieve user friendly public services. In 
their political transition, countries in Central Europe have focused on establishing the institutions of a 
new system that guarantees democracy. Korea and Mexico have also taken several measures to open 
up their administration since joining the OECD. For example, Korea created a new legal framework by 
enacting a Law on Administrative Procedures (1997) to provide information on the process of 
administrative decision-making for citizens, and passed a law on freedom of information. 


Other Member countries with established institutional frameworks focused on emerging issues 
— including political financing — to provide more transparency in selected areas. France updated its 
disclosure system for politicians in 1996 and the new Labour Government in the United Kingdom 
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extended the mandate of the Committee on Standards in Public Life to study the issue of financing 
political parties. The findings and recommendations of the public hearings were summarised in a report 
that was published in October 1998. 


Armed with increased access to government information, the public and the media have become 
more effective watchdogs over the public service. Citizens are more likely to have more opportunities 
to challenge decisions on grounds of equity, fairness or any number of other criteria. In this context, 
scandals or wrongdoing which come to light can be seen as a positive sign that such accountability 
controls are working. 


While most OECD Member countries adopted Freedom of Information legislation guaranteeing 
citizen access to information over the last three decades — for example the United States in 1967, 
Denmark in 1970 — there has been substantial legislative activity on these issues in the 1990s as well, 
suggesting continuing pressure for more open government. All but two of the governments surveyed 
now have freedom of information laws in place guaranteeing citizen access to information.” The two 
exceptions — the United Kingdom and Switzerland — nevertheless had codes or policies in place for pro- 
viding access to information, and the United Kingdom is currently considering Freedom of Information 
legislation, while Switzerland is elaborating a bill on government transparency. Countries most recently 
acting to adopt Freedom of Information legislation include the Czech Republic and Japan in 1999. 
Greece also recently updated its laws on access to administrative documents. 


The new generation of Freedom of Information legislation is focused on the accessibility of govern- 
ment documents in electronic form. The United States adopted an “Electronic Freedom of Information 
Act” to take into account access issues involving electronic records, and Finland is preparing legislation 
on it. It appears, however, that most countries have yet to update laws to take into account differences 
between electronic and paper records. Nevertheless, many have adopted policies to make government 
information available on the Web. For example, Denmark has a policy to make available all pamphlets, 
reports and publications issued by state institutions on the Internet. Clearly information technology is 
having a huge impact on access to information. 


An important aspect of all countries’ legal framework for providing access to information is the 
restrictions or exceptions where information is not provided to the public. Most countries legally guar- 
antee the privacy of certain personal data, either through separate legislation or through sections within 
overall government access legislation. In addition to restrictions to protect personal data, numerous 
other exceptions are also common - e.g. keeping government documents private for reasons of national 
security or other national interests, to protect trade, industrial or commercial secrets, internal working 
documents, and others. 


Despite such restrictions, when the actions of public servants are more visible, so are their mis- 
takes and misdemeanours. It could be argued that the apparent increase in wrongdoing is more a func- 
tion of greater transparency and scrutiny than an actual increase in cases. What was before hidden in 
bureaucratic secrecy is now open to public and media scrutiny. 


Furthermore, the majority of OECD countries have elected or appointed ombudsmen to defend 
citizens’ rights and their numbers are growing (e.g. Greece); many have multiple ombudsmen responsi- 
ble for different sectors. The United Kingdom’s proposed Freedom of Information legislation would 
require the appointment of an ombudsman to be specifically responsible for safeguarding citizens’ 
rights to information. 

Greater transparency in government operations, including through public access to official informa- 
tion, coupled with an increasingly zealous media and well-organised interest groups means that public 
servants are more and more open to direct scrutiny. However, this increased scrutiny where public office 
holders live “in a glasshouse” also raises the question of legitimate representativeness, particularly in the 
case of NGOs. 
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Annex 
1998 Recommendation of the OECD Council on Improving Ethical Conduct 
in the Public Service,” Including Principles for Managing Ethics in the Public Service 


THE COUNCIL, 
Having regard to Article 56) of the Convention on the Organisation for Economic Co-operation and Development; 


Considering that ethical conduct in the public service contributes to the quality of democratic governance and 
economic and social progress by enhancing transparency and the performance of public institutions; 


Considering that increased public concern with confidence in government has become an important public and 
political challenge for OECD Member countries; 


Recognising that public sector reforms are resulting in fundamental changes to public management that pose 
new ethical challenges; 


Recognising that although governments have different cultural, political and administrative environments, they 
often confront similar ethical challenges, and the responses in their ethics management show common characteristics; 


Recognising that Member countries are concerned to address ethical standards in public life by strengthening 
the efforts made by governments to improve ethical conduct; 


Having regard to the political commitment of governments of Member countries, demonstrated by their actions 
to review and redefine their public service ethics framework; 


Considering that public service integrity is essential for global markets to flourish and for international agreements 
to be respected; 


Having regard to the Convention on Combating Bribery of Foreign Public Officials in International Business 
Transactions which was signed on 17 December 1997; 


Having regard to other recent developments which further advance international understanding and co-operation 
in promoting ethical culture in the public service, such as the Resolution on Action Against Corruption, including the 
International Code of Conduct for Public Officials, passed by the United Nations on 12 December 1996, the Inter- 
American Convention Against Corruption adopted by the Organisation of American States in March 1996, the Pro- 
gramme of Action Against Corruption approved by the Council of Europe in November 1996, including the prepara- 
tion of a model European Code of Conduct for Public Officials, and the adoption by the European Council of the 
Action Plan to Combat Organized Crime on 28 April 1997 and the Convention on the Fight against Corruption involving 
Officials of the European Communities or Officials of Member States of the European Union on 26 May 1997; 


Recognising the need of Member countries to have a point of reference when combining the elements of an 
effective ethics management system in line with their own political, administrative and cultural circumstances; 


On the proposal of the Public Management Committee; 


I. RECOMMENDS that Member countries take action to ensure well-functioning institutions and systems for 
promoting ethical conduct in the public service. This can be achieved by: 


— Developing and regularly reviewing policies, procedures, practices and institutions influencing ethical 
conduct in the public service. 


— Promoting government action to maintain high standards of conduct and counter corruption in the public sector. 


— Incorporating the ethical dimension into management frameworks to ensure that management practices are 
consistent with the values and principles of public service. 


— Combining judiciously those aspects of ethics management systems based on ideals with those based on the 
respect of rules. 


— Assessing the effects of public management reforms on public service ethical conduct. 


— Using as a reference the Principles for Managing Ethics in the Public Service set out in the Annex to ensure high 
standards of ethical conduct. 
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II. INSTRUCTS the Public Management Committee to: 


— Analyse information provided by Member countries on how they apply these principles in their respective 
national contexts. The purpose of the analysis is to provide information on a comparative basis to support 
Member country actions to maintain well-functioning institutions and systems for promoting ethics. 


— Provide support to Member countries to improve conduct in the public service by, inter alia, facilitating the pro- 
cess of information-sharing and disseminating promising practices in Member countries. 


— Present a report in two years’ time analysing the experiences, actions and practices in the Member countries 
that have proved effective in a particular national context. 


Principles for managing ethics in the public service 


Foreword 


High standards of conduct in the public service have become a critical issue for governments in OECD Member 
countries. Public management reforms involving greater devolution of responsibility and discretion for public ser- 
vants, budgetary pressures and new forms of delivery of public services have challenged traditional values in the 
public service. Globalisation and the further development of international economic relations, including trade and 
investment, demand high recognisable standards of conduct in the public service. Preventing misconduct is as com- 
plex as the phenomenon of misconduct itself, and a range of integrated mechanisms are needed for success, includ- 
ing sound ethics management systems. Increased concern about decline of confidence in government and corruption 
has prompted governments to review their approaches to ethical conduct. 


In response to the above-mentioned challenges, the attached principles have been developed by the Member 
countries. The twelve principles are designed to help countries review the institutions, systems and mechanisms 
they have for promoting public service ethics. They identify the functions of guidance, management or control against 
which public ethics management systems may be checked. These principles distil the experience of OECD countries, 
and reflect shared views of sound ethics management. Member countries will find their own ways of balancing the 
various aspirational and compliance elements to arrive at an effective framework to suit their own circumstances. 


The principles may be used by management across national and sub-national levels of government. Political 
leaders may use them to review ethics management regimes and evaluate the extent to which ethics is operationa- 
lised throughout government. The principles are intended to be an instrument for countries to adapt to national con- 
ditions. They are not sufficient in themselves — they should be seen as a way of integrating ethics management with 
the broader public management environment. 


1. Ethical standards for public service should be clear 


Public servants need to know the basic principles and standards they are expected to apply to their work and 
where the boundaries of acceptable behaviour lie. A concise, well-publicised statement of core ethical standards and 
principles that guide public service, for example in the form of a code of conduct, can accomplish this by creating a 
shared understanding across government and within the broader community. 


2. Ethical standards should be reflected in the legal framework 


The legal framework is the basis for communicating the minimum obligatory standards and principles of behav- 
iour for every public servant. Laws and regulations could state the fundamental values of public service and should 
provide the framework for guidance, investigation, disciplinary action and prosecution. 


3. Ethical guidance should be available to public servants 


Professional socialisation should contribute to the development of the necessary judgement and skills enabling pub- 
lic servants to apply ethical principles in concrete circumstances. Training facilitates ethics awareness and can develop 
essential skills for ethical analysis and moral reasoning. Impartial advice can help create an environment in which public 
servants are more willing to confront and resolve ethical tensions and problems. Guidance and internal consultation mech- 
anisms should be made available to help public servants apply basic ethical standards in the workplace. 


4. Public servants should know their rights and obligations when exposing wrongdoing 


Public servants need to know what their rights and obligations are in terms of exposing actual or suspected 
wrongdoing within the public service. These should include clear rules and procedures for officials to follow, and a 
formal chain of responsibility. Public servants also need to know what protection will be available to them in cases 
of exposing wrongdoing. 
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5. Political commitment to ethics should reinforce the ethical conduct of public servants 


Political leaders are responsible for maintaining a high standard of propriety in the discharge of their official 
duties. Their commitment is demonstrated by example and by taking action that is only available at the political 
level, for instance by creating legislative and institutional arrangements that reinforce ethical behaviour and create 
sanctions against wrongdoing, by providing adequate support and resources for ethics-related activities throughout 
government and by avoiding the exploitation of ethics rules and laws for political purposes. 


6. The decision-making process should be transparent and open to scrutiny 


The public has a right to know how public institutions apply the power and resources entrusted to them. Public 
scrutiny should be facilitated by transparent and democratic processes, oversight by the legislature and access to 
public information. Transparency should be further enhanced by measures such as disclosure systems and recognition 
of the role of an active and independent media. 


7. There should be clear guidelines for interaction between the public and private sectors 


Clear rules defining ethical standards should guide the behaviour of public servants in dealing with the private 
sector, for example regarding public procurement, outsourcing or public employment conditions. Increasing interac- 
tion between the public and private sectors demands that more attention should be placed on public service values 
and requiring external partners to respect those same values. 


8. Managers should demonstrate and promote ethical conduct 


An organisational environment where high standards of conduct are encouraged by providing appropriate incen- 
tives for ethical behaviour, such as adequate working conditions and effective performance assessment, has a direct 
impact on the daily practice of public service values and ethical standards. Managers have an important role in this regard 
by providing consistent leadership and serving as role models in terms of ethics and conduct in their professional 
relationship with political leaders, other public servants and citizens. 


9. Management policies, procedures and practices should promote ethical conduct 


Management policies and practices should demonstrate an organisation’s commitment to ethical standards. It is 
not sufficient for governments to have only rule-based or compliance-based structures. Compliance systems alone 
can inadvertently encourage some public servants simply to function on the edge of misconduct, arguing that if they 
are not violating the law they are acting ethically. Government policy should not only delineate the minimal stan- 
dards below which a government official’s actions will not be tolerated, but also clearly articulate a set of public 
service values that employees should aspire to. 


10. Public service conditions and management of human resources should promote ethical conduct 


Public service employment conditions, such as career prospects, personal development, adequate remunera- 
tion and human resource management policies should create an environment conducive to ethical behaviour. Using 
basic principles, such as merit, consistently in the daily process of recruitment and promotion helps operationalise 
integrity in the public service. 


11. Adequate accountability mechanisms should be in place within the public service 


Public servants should be accountable for their actions to their superiors and, more broadly, to the public. 
Accountability should focus both on compliance with rules and ethical principles and on achievement of results. 
Accountability mechanisms can be internal to an agency as well as government-wide, or can be provided by civil soci- 
ety. Mechanisms promoting accountability can be designed to provide adequate controls while allowing for appro- 
priately flexible management. 


12. Appropriate procedures and sanctions should exist to deal with misconduct 


Mechanisms for the detection and independent investigation of wrongdoing such as corruption are a necessary 
part of an ethics infrastructure. It is necessary to have reliable procedures and resources for monitoring, reporting 
and investigating breaches of public service rules, as well as commensurate administrative or disciplinary sanctions 
to discourage misconduct. Managers should exercise appropriate judgement in using these mechanisms when 
actions need to be taken. 
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Background note 


The need to improve ethical conduct in the public service 


OECD Member countries have introduced significant management reforms which have changed the way the pub- 
lic sector operates. However, it is important to ensure that the gains in efficiency and effectiveness are not achieved 
to the detriment of ethical conduct. New ways of carrying out the business of government are creating situations in 
which public servants need to be highly attuned to ethical issues, and where there may be few guidelines as to how 
they should act. Reforms involving decentralisation of power to organisations at sub-national level, devolution of 
responsibility and greater managerial discretion, increased commercialisation of the public sector and a changing 
public/private sector interface place public servants more frequently in situations involving conflicts of interest or 
objectives. At the same time, many countries are finding that the systems that have traditionally governed and 
guided the behaviour of public servants are insufficient for the new managerial roles public servants are expe cted 
to play, and are indeed often in conflict with the demands being made on managers and staff in the new public sector 
environment. These new situations create dilemmas that need to be resolved, and that require ethical analysis and 
moral reasoning. 


Of further concern is the apparent decline in confidence in government and public institutions in many countries, 
and the implications this has for the legitimacy of government and public institutions. Weakening confidence is asso- 
ciated, at least in part, with revelations of inappropriate actions — and in some cases outright corruption — on the part 
of public officials. It is unclear whether standards of conduct are actually falling, or whether mistakes and misde- 
meanours are simply more visible in these days of open government, an enquiring media and a more sophisticated 
public. What is clear is that ethics and standards in public life have become more of a public and political issue in 
some countries demanding effective action by the governments concerned. 


Some remedial measures, broadly speaking, have the potential both to promote ethical behaviour and to pre- 
vent misconduct. Traditionally, increased regulation and stricter law enforcement have been the first responses to 
misconduct in the public sector. International initiatives have been concentrated on the development of concrete 
elements in the ethics infrastructure, mainly to prevent or criminalise certain forms of wrongdoing, such as corruption. 


OECD Member countries have taken collective actions to criminalise bribery of foreign public officials They 
adopted the Convention on Combating Bribery of Foreign Public Officials in International Business Transactions on 
21 November 1997. The United Nations passed the Resolution on Action Against Corruption, including the Interna- 
tional Code of Conduct for Public Officials, on 12 December 1996. The Organization of American States adopted the 
Inter-American Convention Against Corruption in March 1996. The European Council adopted an Action Plan to Com- 
bat Organized Crime on 28 April 1997 and the Convention on the Fight against Corruption involving Officials of the 
European Communities or Officials of Member States of the European Union on 26 May 1997. The Council of Europe 
approved the Programme of Action Against Corruption in November 1996, including the preparation of a model Euro- 
pean Code of Conduct for Public Officials, and which underpins the co-operation of 40 countries in fighting 
corruption, money laundering, computer crimes and organised crimes. 


Underlying PUMA’s contribution in this area is the conviction that preventing misconduct is as complex as the 
phenomenon of misconduct itself, and that a combination of interrelated mechanisms, including a robust ethics infra- 
structure, sound ethics management systems, specific prevention techniques and effective law enforcement are 
needed for success. 


An ethics infrastructure to promote ethics and prevent misconduct 


Significantly, OECD Member countries are increasingly exploring the application of administrative and preven- 
tative action. As countries implement more managerial approaches in the public sector, they are finding that a cen- 
tralised, compliance-based approach to ethics management is incompatible with a devolved, results-based public 
management system. There is a trend towards a greater reliance on mechanisms that define and promote 
aspirational values for the public sector and encourage good behaviour. 


In 1996 and 1997 PUMA conducted two surveys on the management of ethics and conduct in the public sector 
involving twenty-three Member countries. The first report, “Ethics in the Public Service: Current Issues and Practice”, 
was based on studies of nine countries,’ and identified the factors that affect standards of ethics and conduct in the 
public service, and the initiatives being taken by governments to strengthen ethics management frameworks. The 
report identified a set of instruments necessary to governments for promoting integrity and preventing corruption, 
which was termed an “ethics infrastructure”. 


The key issue addressed in the report is how public servants can be supported in observing the highest stan- 
dards of integrity and ethics in a rapidly changing public sector environment, without undermining the main thrust 
of public management reforms, which aim to enhance efficiency and effectiveness. All of the countries included in 
the study employ a range of tools and processes to regulate against undesirable behaviour and to provide incentives 
to good conduct. 
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The Ethics Infrastructure 


A well-functioning Ethics Infrastructure supports a public sector environment which encourages high 
standards of behaviour. Each function and element is a separate, important building block, but the indi- 
vidual elements should be complementary and mutually reinforcing. The elements need to interact to 
achieve the necessary synergy to become a coherent and integrated infrastructure. The elements of infra- 
structure can be categorised according to the main functions they serve - guidance, management and 
control — noting that different elements may serve more than one function. 


Guidance is provided by strong commitment from political leadership; statements of values such as 
codes of conduct; and professional socialisation activities such as education and training. 

Management can be realised through co-ordination by a special body or an existing central management 
agency, and through public service conditions, management policies and practices. 

Control is assured primarily through a legal framework enabling independent investigation and 
prosecution; effective accountability and control mechanisms; transparency, public involvement and scrutiny. 


The ideal mix and degree of these functions will depend on the cultural and political-administrative 
milieu of each country. 


A second report, based on studies of an additional fourteen countries,” provides further information on the for- 
mulation of the principles as an operational document for Member countries in reviewing the national ethics frame- 
work, the functions and elements of an ethics infrastructure. New ethics initiatives by governments of Member 
countries, particularly over the last five years, signal some common directions, as well as an increased concern by 
governments to examine the effectiveness of their ethics management regimes in relation to wider public 
management reforms. 


The rapidly changing environment requires regular review of policies, practices and procedures affecting public 
sector ethical conduct. The principles for managing ethics in the public service, set out in this document, are 
designed to be a reference for carrying out such reviews and to check the validity of existing functions and elements 
of the ethics infrastructure. 
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NOTES 


. The report is based on self-assessment of countries, central governments provided information on systems in 


place and how they work. At the same time, however, the database presented in this report can support efforts 
by countries to evaluate their systems in the context of practice and trends across Member countries. 


For further information see the Ethical Framework for the Flemish Administration in the Belgian chapter and 
consult the homepage of the Scottish Executive on its aim, vision, values: www.scotland.gov.uk/who/who.asp. 


The questionnaire used in the survey can be seen on the Internet at www.oecd.org/puma/gvrnance/ethics/index.htm. 


“Ethics in the Public Service: Current Issues and Practice”, Public Management Occasional Papers No. 14, 1996, 
OECD Paris. The publication is also available on the OECD Home Page on the Internet at www.oecd.org/puma/ 
gvrnance/ethics/index.htm. 


Australia, Finland, Mexico, Netherlands, New Zealand, Norway, Portugal, the United Kingdom and the United 
States. The individual country reports are available on the OECD Home Page on the Internet at www.oecd.org/ 
puma/gvrnance/ethics/index.htm. 


OECD Symposium on Ethics in the Public Sector: Challenges and Opportunities for OECD Countries, 
3-4 November 1997, and SIGMA multi-country Seminar on Normative and Institutional Structures Supporting 
Public Service Ethics, 5 November 1997. Information on the symposium, including the programme, issues 
paper and background papers, is available on the Internet at www.oecd.org/puma/gvrnance/ethics/index.htm. 

The survey and accompanying analysis appear in Public Sector Corruption, OECD, Paris, 1999. The publication also 
reports on recent trends in corruption prevention, areas of concern, and new initiatives. The executive summary is 
available on the Internet at www.oecd.org/puma/gvrnance/ethics/index.htm. 


The Principles, with a brief explanation of each, can be found in the annex of the Recommendation as well as in 
PUMA Policy Brief No. 4. on Principles for Managing Ethics in the Public Service, OECD, Paris, May 1998, also 
available on the Internet at www.oecd.org/puma/gvrnance/ethics/index.htm. 


Support for Improvement in Governance and Management in Central and Eastern European Countries. 


. The DAC membership comprises most of the OECD Member countries and the Commission of the European 


Communities. 


. See Corruption and Integrity Improvement Initiatives in Development Countries, UNDP, New York, 1998, 174 pages. This 


joint OECD-UNDP publication brings together texts presented at the conference put on by the two organisa- 
tions, 24-25 October 1997, in Paris on “Corruption and Integrity Improvement Initiatives in the Context of 
Developing Economies.” 


. The risks of trade-offs are recognised by the scientific literature and came visible in official publications too. An 


example of the early scientific publications from the mid seventies is “Equality versus efficiency: The Big trade 
off’ by Okun, A., Washington DC: Brooking Institution, (1976). The report based on the first PUMA survey also 
provides information on pressures in nine countries: “Ethics in the Public Service: Current Issues and Practice”, 
Public Management Occasional Papers, No. 14, OECD (1996). 


. More information on the Act is available at the Homepage of the Public Service and Merit Commission: 


www.psmpc.gov.au. 
See the findings of the Minervini Commission in the Italian country chapter. 


. The resulting report, A Strong Foundation, outlined the core values for the Canadian public service. The complete 


list is included in section II.a) of the Canadian chapter. 


. These core values for the Australian Public Service are listed -as they appear in the Public Service 


Regulations — in section I.a) of the Australian chapter. 


. The text of the Handbook is available at: www.irlgov.ie/taoiseach/publication/cabinethandbook/contents.htm. 
. The documents are available at: www.cabinet-office.gov.uk/central/1997/mcode. 
. See: www.cabinet-office.gov.uk/central/1999/conduct.htm. 


For explanations of the different forms of corruption see paragraph 7.1. in the survey questionnaire on the 
Internet at www.oecd.org/puma/gvrnance/ethics/index.htm. 
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23. 


24. 
25: 
26. 
27. 
28. 
29. 
30. 
31. 


32. 


33. 
34. 
35. 


36. 


37. 


38. 


Belgium is not included in this assessment because its Federal government survey response did not address 
this issue, however, the Flemish government answered yes on this point. 


Further information on the subjects and the discussion is available on the Internet site of the Ecole nationale 
d'administration at www.ena.fr/F/pm/colloq/accueil20002002.html#Toc473370524. 


Austria, Denmark, Italy, Spain, Portugal and Switzerland mentioned “superior”, whereas Canada, Czech republic, 
Finland, Greece, Iceland, Italy, New Zealand, Norway, Poland and the United Kingdom replied “managers”. 


See: www.cabinet-office.gov.uk/central/index/cse.htm. 

See: www.strategis.ic.gc.ca/SSG/oe0000 le.htm. 

See: www.usoge.gov/usoge006.html#games. 

For further information and a sample, see: www.EthicsLearn.com. 

The royal decree for the implementation of this law has not entered into force. 
See: www.mac.doc.gov/tcc/pbrintro.htm. 

See: www.whistleblowers.com.au. 


The modification of the National Public Service Law made it possible to take disciplinary action against a pub- 
lic servant for his/her previous misconduct in the national public service — even after transferral to local govern- 
ment, positions in special service, etc. — when he/she returns to the national government. This was not possible 
under the former legal provisions. 


These include act on the public service (in Australia, France, Hungary, Japan, Luxembourg and Mexico), act on 
the civil service (in Denmark, Finland, Hungary, Korea, Norway, Poland, Switzerland) and the Public Employment 
Act in Sweden. 


See: www.ops.qld.gov.au/ethics/ic.htm. 
See: www.oag-bvg.gc.ca/domino/oag-bvg.nsf/html/menue.html. 


The OECD PUMA survey on “Strengthening Government-Citizens’ Connection”. Mexico is not included in this 
assessment because its survey response did not address this issue. 

The OECD Council adopted the Recommendation on Improving Ethical Conduct in the Public Service on 
23 April 1998. 

Australia, Finland, Mexico, Netherlands, New Zealand, Norway, Portugal, the United Kingdom and the United 
States. The individual country reports are available on the OECD Home Page on the Internet at www.oecd.org/puma. 
The participating countries for the survey were Belgium, the Czech Republic, France, Germany, Greece, Hungary, 
Ireland, Italy, Japan, Korea, Mexico, Poland, Spain, Sweden and Switzerland. The draft report was provided as a 
background paper for the OECD Symposium on Ethics in the Public Sector: Challenges and Opportunities for 
OECD Countries in November 1997. 
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COUNTRY CHAPTERS 


AUSTRALIA 


I. The general context for managing ethics in the public service in Australia! 


a) The principal ethics-related issues which have confronted the public service in Australia during the past 
10 years, and especially within the past 18 months 


The Australian Government’s public sector reforms in recent years have been directed at achieving 
a public service which: 


e Uses the Commonwealth’s resources efficiently, effectively and ethically, in order to achieve best 
results at least cost to the Australian taxpayer. 


e Provides honest and robust policy advice to the Government of the day. 


e Delivers fair, effective, impartial and courteous services for all Australians and is responsive to 
community needs. 


e Ensures high standards of public accountability. 

e Competes with, and benchmarks against, best practice in other sectors on both cost and quality. 
e Fosters a more contestable environment. 

e Manages for results. 

e Promotes innovative organisational arrangements. 

e Contributes to Australia’s international competitiveness. 


As an employer, the Government has indicated that the Australian Public Service (APS) should 
meet these expectations within the same workplace relations and employment framework which 
applies to the wider community. Against this background, the Government's reforms have been focused 
on achieving a public service where the behaviour of management and staff is governed by adherence 
to fundamental values rather than highly detailed and prescriptive legislation. 


Detailed prescription is being replaced by principles based legislation (such as the Financial Man- 
agement and Accounting Act 1997 and the Public Service Bill 1999) which clearly places the responsibil- 
ity for the efficient, effective and ethical management of public sector organisations in the hands of 
Agency Heads. The role of the Public Service and Merit Protection Commission (PSMPC), along with 
other central agencies, has changed to the provision of advice and guidance to agencies rather than the 
development and enforcement of prescriptive rules. 


It is recognised that greater responsibility and flexibility in decision-making needs to be balanced 
by at least a commensurate focus on strengthening the associated accountability arrangements to 
ensure that decisions are appropriately made and that those making decisions can be properly called 
to account when the need arises. To this end, the APS is working to ensure that robust corporate gover- 
nance arrangements and financial management and other control structures are in place. Another 
important focus has been an emphasis on achieving greater accountability through improved 
performance of agencies and individual public servants. 


In this context, and in an environment where public servants at all levels may be required to make 
judgements on ethical issues in their areas of responsibility, the maintenance of an ethical culture in 
APS agencies is recognised as a crucial priority. 
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The value of high ethical standards is well understood by APS agencies. An underlying ethical cul- 
ture unifies the purpose of the APS and is essential for the maintenance of political and community con- 
fidence in its activities. The APS Values give public servants a framework in which to exercise discretion 
in decision making and to respond to emerging issues. 


The Public Service Commissioner is required by the Public Service Regulations to report annually 
to Parliament on the extent to which public service agencies are upholding the APS Values and the 
adequacy of their procedures for ensuring compliance with the APS Code of Conduct. 


The APS has maintained high ethical standards over an extended period. The Prime Minister, the 
Hon John Howard, MP made the following statement in an address on 9 May 1996: 


“It’s not in any sense trite of me to say that the Australian public is very fortunate that over the 
years, it’s had a federal public service that has been distinguished by two characteristics. The first 
of those characteristics is an extremely high degree of integrity and honesty. One of the really 
remarkable things about public life in Australia has been the very low incidence of any sustainable 
allegations of corruption or impropriety on behalf of the federal bureaucracy. Indeed, the entire 
federal sphere of political endeavour in Australia, both politically and also bureaucratically, has by 
and large in the ninety-five odd years of Federation, been free of corruption, although the same 
cannot be said with equal passion and equal detail about other levels of government. Now, that is 
not the word of a complacent individual, but it does record a fact, and the reputation for integrity 
that the federal public service has enjoyed is one of its hallmarks. The other characteristic of 
course, is a very high degree of professionalism, and a willingness over the years — irrespective of 
the political complexion of Government — to give comprehensive and, on most occasions, pretty 
zealous technical advice.” 


6) Recent measures to improve ethical conduct in the Australian Public Service 


While the APS’s record in this area is generally good, a number of initiatives have been taken to 
strengthen the ethical framework in recent years: 


e In 1993 the APS Management Advisory Board (MAB) published “Building a Better Public Service” 
which articulated for the first time a set of Values for the APS. It supplemented the more tradi- 
tional values by adding responsiveness to government, a close focus on results and continuous 
improvement in performance through individuals and teams. 


e In 1995 the then Public Service Commission revised the document, “Guidelines on Official Con- 
duct of Commonwealth Public Servants”. It is being revised again this year to reflect recent legis- 
lative changes. 


e In 1996 the PSMPC (the successor to the Public Service Commission) published the document, 
“Outsourcing: Principles, Guidelines and Good Practice”. This included a requirement for probity 
standards to be strictly adhered to. 


e Also in 1996 the APS MAB published “Ethical Standards and Values in the APS”, which provided 
guidance on expected ethical standards for public servants supported by case examples. It also 
illustrated the complexities of many decisions that public servants are required to make and 
gave guidance on the values and principles that should be brought to bear on decision-making. 


e In March 1998 the Government amended the Public Service Regulations to incorporate the ethi- 
cal framework. The framework consists of the APS Values, APS Code of Conduct, whistleblowing 
protection and the Public Service Commissioner's annual State of the Service report. The ethical 
framework is also included in the Public Service Bill 1999. 


e Following consultation with agencies, in June 1999 the PSMPC published the booklet “Values in 
the Australian Public Service”. The booklet provides guidance to agencies on the meaning of the 
APS Values and how they may be applied in the workplace. 


Since its establishment in 1995 the PSMPC has promoted the ethical framework widely across the 
|84. APS through publications, conferences, and seminars. It has also strengthened its formal network of 
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public servants which focuses on performance and conduct and has used its Internet site to promote 
the values and the code of conduct. Agencies themselves have taken a wide range of initiatives, includ- 
ing orientation and awareness raising programmes, and have made use of their intranet sites to 
promote the values and conduct material. 


c) Plans in preparation to address ethical issues in the Australian public service 


In addition to ongoing measures outlined in Section I. b, the following initiatives are in train: 


e The PSMPC, in consultation with agencies is refining the evaluation framework for assessing 
agencies’ performance in implementing the APS Values. 


e The PSMPC is further developing its training modules in ethics and conduct for delivery in 
agencies and to individual public servants. 


e Public Service Commissioners from the Commonwealth and State and Territory jurisdictions have 
formed an Ethics Group, consisting of representatives from each of the jurisdictions to advise 
them on developments affecting the management of ethics and conduct. 


e The PSMPC will continue to support agency initiatives, e.g.through regular meetings of the 
Performance and Conduct Network. 


II. Core values for the public service 


a) Stating core values for the public service 


As noted above, in 1998 the Government included the newly articulated APS Values in amend- 
ments to the Public Service Regulations. The Regulations require Agency Heads to uphold and pro- 
mote the APS Values. APS agencies are responsible for managing conduct standards within their own 
organisations and providing information to the Public Service Commissioner for inclusion in the annual 
State of the Service report. 


The PSMPC provides policy advice and support to agencies in relation to the APS Values and Code 
of Conduct. The PSMPC is also responsible for developing the legal framework in which agencies oper- 
ate in relation to these matters as well as promoting the standards to agencies and reporting on their 
implementation. The Public Service Commissioner is required to conduct an annual evaluation for Par- 
liament of the extent to which agencies incorporate the APS Values and the adequacy of systems to 
maintain conduct standards. 


The core values for the APS as they appear in the Public Service Regulations are as follows: 
e The APS is apolitical, performing its functions in an impartial and professional manner. 
e The APS is a public service in which employment decisions are based on merit. 


e The APS provides a workplace that is free from discrimination and recognises the diverse 
backgrounds of APS employees. 


e The APS has the highest ethical standards. 


e The APS is accountable for its actions, within the framework of Ministerial responsibility, to the 
Government, the Parliament and the Australian public. 


e The APS is responsive to the Government in providing frank, honest, comprehensive, accurate 
and timely advice and implementing the Government's policies and programmes. 


e The APS delivers services fairly, effectively, impartially and courteously to the Australian public. 
e The APS has leadership of the highest quality. 

e The APS establishes co-operative workplace relations based on consultation and communication. 
e The APS provides a fair, flexible, safe and rewarding workplace. 

e The APS focuses on achieving results and managing performance. 
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These core values are stated in: 
e Public Service Regulations (Regulation 5). 


e Values in the Australian Public Service, a discussion paper published by the PSMPC in 1999. This 
paper describes the meaning of each Value and provides a suggested checklist for agencies to 
assist them in applying the APS Values to organisational goals and personal behaviour. 


e Promotional bookmarks and other publications produced by the PSMPC. 
e The PSMPC Web site: www.psmpc.gov.au. 


e The updated document, Guidelines on Official Conduct of Commonwealth Public Servants, to be 
published in 1999. 


e Publications produced by the PSMPC and agencies for their own staff. 


6) How stated core public service values are communicated to public servants 


The following initiatives have been adopted by most APS agencies: 
e Core values are automatically provided to new employees in the public service. 


e Generally this is done through individual APS agencies’ induction programmes and performance 
management arrangements. 


e They are provided when a public servant moves to position in a different public service organisation. 
For example, as above, through induction programmes and individual performance agreements. 


e The statement of core values is usually part of the employment contract/document. For example, 
through agencies’ Certified Agreements or individual public servants’ Australian Workplace 
Agreements established under the Workplace Relations Act 1996. 


e Core values are communicated by instruments of new technology, such as the Internet: the 
PSMPC Web site contains the text of the APS Values. Many agencies have Internet and Intranet 
sites which provide access to the APS Values and some provide hotlinks to the PSMPC’s Web site. 


Some agencies have: 
e Produced promotional material and distributed it to staff. 


e Conducted staff surveys requesting comment on the extent to which the APS Values are being 
applied in the workplace. 


e Distributed the PSMPC-produced bookmark with the APS Values and Code of Conduct printed on 
it to staff. 


e Included expectations of how the individual will apply the APS Values in their work in individual 
performance agreements. 


e Included the text of the APS Values in fraud, workplace diversity, recruitment and selection policies. 
e Published information on the APS Values in staff newsletters. 


e Made reference to the APS Values in Service Charters. 


c) The statement on core public service values was last revised in 1998 


In March 1998 the Government amended the Public Service Regulations to incorporate the ethical 
framework, including the APS Values and APS Code of Conduct. Agency Heads and focus groups of 
86 APS staff were involved in the consultation process. 
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II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


The APS Code of Conduct, which outlines the standards of behaviour expected of public servants, 
is contained in the Public Service Regulations. The APS Code of Conduct applies to all public servants 
including Agency Heads. The text of the Code, as it appears in Public Service Regulation 7 is as follows: 


e An APS employee must behave honestly and with integrity in the course of APS employment. 
e An APS employee must act with care and diligence in the course of APS employment. 


e An APS employee, when acting in the course of APS employment, must treat everyone with 
respect and courtesy, and without harassment. 


e An APS employee, when acting in the course of APS employment, must comply with all applicable 
Australian laws. 


e An APS employee must comply with any lawful and reasonable direction given by someone in 
the employee's Agency who has authority to give the direction. 


e An APS employee must maintain appropriate confidentiality about dealings that the employee 
has with any Minister or any Minister's member of staff. 


e An APS employee must disclose, and take reasonable steps to avoid, any conflict of interest (real 
or apparent) in connection with APS employment. 


e An APS employee must use Commonwealth resources in a proper manner. 


e An APS employee must not provide false or misleading information in response to a request for 
information that is made for official purposes in connection with the employee’s APS employment. 


e An APS employee must not make improper use of inside information, or the employee’s duties, 
status, power or authority, in order to gain, or seek to gain, a benefit or advantage for the 
employee or for any other person. 


e An APS employee must at all times behave in a way that upholds the APS Values and the 
integrity and good reputation of the APS. 

e An APS employee on duty overseas must at all times behave in a way that upholds the good 
reputation of Australia. 


e An APS employee must not, except in the course of his or her duties as an APS employee or with 
the Agency Head’s express authority, give or disclose, directly or indirectly, any information 
about public business or anything of which the employee has official knowledge. 


The following topics are among those covered in the Guidelines on Official Conduct of Commonwealth 
Public Servants published by the PSMPC: 

e Receiving gifts or benefits such as fees, payments, entertainment. 

e Use of official information. 

e Use of official property/facilities. 

e Official travel. 

e Work outside the public service. 

e Restrictions on post-employment. 

e Special conditions/permission on movement from the public service to the for-profit sector. 

e Involvement in political work. 

e Working with government. 

e Working with the public. 

e Conflicts of interest — financial and personal. 

e Merit in staff selection. 


e Whistleblowing. “Whistleblower” is a colloquial expression for an employee, usually a public 
servant, who makes allegations about maladministration. 


e Fraud control. 
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The document, Guidelines on Official Conduct of Commonwealth Public Servants was widely dis- 
tributed in 1995 and is currently accessible on the PSMPC’s Web site. The Guidelines were also pro- 
duced in summary form as a pamphlet for widespread distribution. Client Service Charters, 
representing a public commitment by each organisation to deliver high quality services to their custom- 
ers and containing service standards that are to be expected, are published by a large number of agen- 
cies (all Commonwealth agencies which have dealings with the public are required to develop a Service 
Charter). Some agencies include conduct standards in their contracts with suppliers. 


The use of corporate credit cards is covered in agency fraud control plans and procedures as well 
as in Chief Executive Instructions issued under the Financial Management and Accountability Act 1997. 


There are also specific guidelines/requirements within particular agencies of the public service. 
The Department of Foreign Affairs and Trade, for example, has developed a specialised code of con- 
duct relating to overseas service to supplement the more general advice contained in the Guidelines 
on Official Conduct of Commonwealth Public Servants. Professional staff in some agencies are also 
required to comply with conduct standards applicable to their profession, for example, the National 
Museum of Australia and the Australian National Audit Office. 


There are specific guidelines for public servants and political leaders working at the political/ 

administrative interface: 

e Expected standards of ministerial conduct are contained in “A Guide on Key Elements of Minis- 
terial Responsibility”, issued by the Prime Minister. Issues covered include the use of public 
office for private purposes, ownership of shares and other interests, statements of interest, and 
gifts and benefits as well as contact with lobbyists, relations with departments, staff appointments 
and appointments to government bodies and overseas travel. 

e Guidance for ministerial staff will be contained in Ministerial Staff Entitlements, a publication 
currently being developed by the Department of Finance and Administration. 

e Expected behaviour of public servants working with ministers and members of parliament is out- 
lined in the Guidelines on Official Conduct of Commonwealth Public Servants produced by the 
PSMPC. Issues covered include professional relationships, non-politicisation, election campaigns 
and re-integration of public servants who return to the APS after service on a Minister’s staff. 

e Following the announcement of a general election and the dissolution of the House of Represen- 
tatives, the government operates in “caretaker” mode until the election result is clear, or, in the 
case of a change of government, until the new government is sworn in. The business of public 
administration continues but, by convention, a caretaker government refrains from certain activi- 
ties and defers some matters until after the election so as not to bind an incoming government 
and limit its freedom of action. The Department of the Prime Minister and Cabinet provides 
advice to public servants on the appropriate handling of business during the caretaker period. 


The minimum standards of behaviour for the public service are stated in the Public Service Regulations. 


6) Unacceptable conduct for public officials according to the law 
The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 

e Abuse of office or public trust. 

In addition, the Crimes Act 1914 specifically prohibits Commonwealth officers from engaging in the 
following activities: 

e Destroying or damaging Commonwealth property. 

e False pretences (with intent to defraud). 

e Seizing goods in Commonwealth custody. 


e 


Disclosure of official information by Commonwealth officers, while in government employment or 
afterwards. 
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e Falsification of books or records by officers. 

e Corruption and bribery of Commonwealth officers. 

e Corruption and bribery of members of the Parliament. 
e False returns or certificates by officers. 


In addition, it should be noted that the Public Service Act 1922 contains discipline provisions for 
dealing with cases where a public servant has committed misconduct (has “failed to fulfil his duty”). 
These provisions are generally used when there has been a breach of the Code of Conduct. Agencies 
are responsible for the investigation of these cases and administering a penalty, as appropriate. A 
breach of the Crimes Act 1914 is dealt with through the Australian Federal Police and the Director of 
Public Prosecutions. 


Further prohibitions and restrictions include the following legislation which applies to all 
Australians prohibits discrimination in the following areas: 


Racial Discrimination Act 1975 Forbids discrimination on the grounds of race or ethnic 
background in employment and service delivery. 


Disability Discrimination Act 1992 Forbids discrimination against people with disabilities in 
employment and service delivery. In recruiting, this means 
employers must consider providing special equipment 
and training unless to do so would create hardship. 


Sex Discrimination Act 1984 Forbids discrimination on the basis of sex, marital status, 
pregnancy or sexual preference in employment or service 
delivery. 

Human Rights and Equal Opportunity Commission Act 1986 Forbids discrimination in employment and service delivery 


ona wide range of grounds - including religion, political opinion. 
It also establishes the Human Rights And Equal Opportunity 
Commission to deal with claims of discrimination. 


Workplace Relations Act 1996 Prohibits discrimination on a wide range of grounds in the 
making of workplace agreements and setting employment 
conditions, and in termination of employment. 


The following legislation is also relevant to standards of behaviour in the APS: 


Public Service Act 1922 Public officials must make all decisions fairly and on the merits 
of the case, with no unfair discrimination. The Regulations under 
the Act contain a Code of Conduct that applies to all staff 
in the Australian Public Service. The Act provides for special 
programmes to assist disadvantaged groups. 


Ombudsman Act 1976 Allows for investigation into complaints, generally made by the 
public, about poor administration in Commonwealth agencies. 

Merit Protection (Australian Government Employees) 1984 Allows for the investigation of grievances lodged by public 
servants and appeals against certain employment-related 
decisions. 

Occupational Health and Safety (Commonwealth Employment) Requires public officials to provide a workplace that protects 

Act 1991 the health and safety of all employees. 

Administrative Decisions (Judicial Review) Act 1977 Provides for the investigation of complaints against processes 


used in making decisions in Commonwealth agencies. 


Financial Management and Accountability Act 1997 Requires Agency Heads to manage their organisations in ways 
that promote the efficient, effective and ethical use of resources. 


Freedom of Information Act 1982 Allows individuals to apply for access to information held 
by Commonwealth agencies. 


Privacy Act 1988 Requires Commonwealth agencies to protect the confidentiality 
of individuals’ personal information, subject to certain exceptions. 


Some agencies, such as the Australian Taxation Office and Centrelink (the federal government's 
agency for the delivery of social welfare payments), have agency-specific legislation which strictly limits 89 
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employees’ access to the personal information contained in their respective databases. Compliance 
with these requirements is strictly monitored and penalties imposed in cases of infringement. 


IV. 


a) 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


The increasing devolution of responsibility to agencies has been accompanied by recognition of 
the importance of agencies’ own systems and procedures in promoting high standards of conduct and 
preventing and detecting misconduct. The following general measures are in place: 


e 


e 


e 


Agencies’ internal documents, such as Chief Executives’ Instructions (CEIs), often include 
statements about the ethical use of resources. 


The PSMPC provides advice to agencies about their systems and procedures. 


The Public Service Commissioner also reports in the annual State of the Service Report on the 
adequacy of agencies’ systems and procedures for ensuring compliance with the Code of Conduct. 


Measures used by human resources management to promote an ethical environment 


The measures used by human resources management to promote an ethical environment include: 


e 


e 


e 


Providing rules/guidelines/policies for recruitment and promotion procedures. 
Basing recruitment and promotion on merit. 


Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


Ensuring that only published/appropriate selection criteria are considered in recruitment. 


Taking ethical considerations into account in the recruitment process. Applicants up to middle 
management level who wish to have a promotion decision reviewed have access to a Promotion 
Appeal Committee convened by the Merit Protection and Review Agency. Some agencies have 
recruitment committees which, as part of the selection criteria, make an assessment of how well 
applicants are able to demonstrate that they would apply the APS Values to their work. 


Considering ethical behaviour in the performance appraisal. Some individual performance appraisals 
include an assessment of adherence to the APS Values, which specify ethical behaviour. 


Special attention is given to officials in positions particularly susceptible to corruption: 


e 


Tax administration: The Australian Taxation Office has established a high level advisory commit- 
tee which focuses on fraud prevention and detection. The Ombudsman, the Australian Federal 
Police and the PSMPC are represented on the committee. 


Overseas postings: The Department of Foreign Affairs and Trade provides pre-posting briefings 
to raise awareness of ethics. 


Grant/funding/loan approval: Better use is being made of information technology to track 
expenditure approval. 


Issuing of contracts and outsourcing: Mandatory legal awareness sessions are conducted in some 
agencies; in all agencies there is a requirement for senior executives to disclose financial interests. 


Customs services: The Australian Customs Service provides specific fraud awareness and training 
for its staff. 


Social welfare payments: “Centrelink” provides specific fraud awareness and training for its staff. 


General administration: Agency fraud control plans specify measures to minimise fraud in the 
administration of salaries, travel allowances and purchasing (including the use of government 
credit cards) and the management of property and physical assets. 
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In addition, agencies are required to have in place procedures to deal with disclosures alleging a 
breach of the code of conduct (“whistleblowing”) and are required to protect whistleblowers from 
victimisation and discrimination after having made a disclosure. 


6) Informing and training public servants on ethics issues 


Training is the responsibility of each agency. Agencies generally develop and conduct their own train- 
ing, often using experts in the field. Most training is voluntary although some training is compulsory when 
an agency identifies a specific need — e.g. all staff may be required to attend ethics awareness seminars, all 
managers to undertake legal awareness workshops, all new staff to undertake an induction programme. 


The content of the training varies, depending on the target audience. It can range from raising 
awareness of ethics principles and action to take if staff become aware of possible breaches of the Code 
of Conduct, to fraud investigation training and training on handling breaches of the Code. 


In addition, the PSMPC offers training modules which are delivered to groups of public servants as a 
“public” programme or to individuals within agencies on an “in-house” basis. Public servants are also given 
promotional material on the Code of Conduct, fraud control and prevention and protection for Whistleblowers. 


Guidance, advice or counselling are available to public servants to resolve their work-related 
ethical problems: 


e The Guidelines on Official Conduct of Commonwealth Public Servants provide advice on 
appropriate standards of behaviour. 


e Networks such as the Performance and Conduct Network, convened by the PSMPC, provide 
opportunities for staff from across the APS to discuss issues and exchange good practice ideas. 


e Human resources areas organise and provide training for staff with a view to raising awareness of 
ethical issues. 


e A number of agencies have set up formal mentoring schemes whereby mentors assist others in 
their handling of ethical issues. 


e The PSMPC’s Helpline provides support, advice and guidance to agency staff. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identifying and reporting conflict of interest situations, especially in areas of financial manage- 
ment, post public employment, receiving gifts and benefits such as fees, payments, entertain- 
ment, use of frequent flyer points, conflicts of interest from personal relationships, outside 
employment while working in the APS. 


e Requiring the release of internal information related to ethical conduct and possible transgressions. 
e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 

e Setting standards for timeliness of responding to requests. 


e Anti-corruption provisions in bids for public contract (e.g. companies, found guilty of corruption, 
are disqualified/suspended from future tenders/bids). 


e Specific controls on public procurement procedures. 
e Risk assessment of the areas susceptible to misconduct. 


d) Disclosure policy 


All public servants are required, by the Code of Conduct, to disclose to their managers actual or 
potential conflicts of interest and then to take reasonable steps to remove the conflict. 


In addition, members of the Senior Executive Service (SES) are required to complete a Return of 
Private Interests and lodge it with the Agency Head. The Return of Private Interests by SES officers 


© OECD 2000 


91 | 


Trust in Government: Ethics Measures in OECD Countries 


requires the following to be disclosed when joining the Senior Executive Service and annually thereafter 
or when relevant circumstances change: 


e Assets and liabilities. 

e Sources of substantial income (over $5 000). 
Gifts. 

Outside positions. 


e 


e 


e Investments. 
e Real estate. 
e Shares. 


e 


Trusts/nominee companies. 


e Partnerships. 


e 


Substantial sponsored travel and hospitality. 


Information is confidential to the Agency Head. Access is given to the Minister if requested. Requests 
for access from the Parliament or a Court, Tribunal or under the Freedom of Information Act are dealt with 
according to law. The information is to place on record any interests that may conflict, or may be seen to 
conflict, with public duty. A generic pro forma designed by the PSMPC is available for agency use. 


e) Procedures to report misconduct/suspected corruption 


Legal provisions define the procedure for exposing wrongdoing, and internal rules define the pro- 
cedure within each public service organisation. The Public Service Regulations (Regulations 9-11) incor- 
porate the minimum requirements for a whistleblowing scheme in the APS. Agency Heads are required 
to establish procedures for dealing with disclosures alleging a breach of the Code of Conduct in relation 
to their agency. In addition, the Regulations prohibit public servants and contractors working for agen- 
cies from discriminating against or victimising an APS employee because they have made whistleblow- 
ing disclosure. Whistleblowers who are not satisfied with the outcome of an investigation at agency 
level, or who believe that it would not be appropriate for their own agency to deal with the disclosure, 
may request the Public Service Commissioner to investigate the matter. The Public Service Commissioner 
has published in booklet form and on the Internet, procedures for such circumstances. 


Protection/safeguard is available to public servants who expose wrongdoing, through legality and 
anonymity. Protection is available only when the person exposing the wrongdoing uses the correct 
procedures. No protection is granted if a disclosure is made to the media. 


In addition to the whistleblowing procedures, which involve agencies and the Public Service Com- 
missioner, the following avenues are available for the public to expose wrongdoing committed by 
public servants: 


e Complaint procedures outlined in service charters. 
e Help desk and help telephone line in agencies. 

e Ombudsman. 

e Australian Federal Police. 

e Auditor-General. 


e Inspector-General of Intelligence and Security (where the issue relates to the conduct of a 
member of one of the intelligence or security organisations). 
f) Internal control to support the improvement of ethical conduct in the public service 


Measures of internal control include financial control, fraud control, security control, internal audit 
and management control. These measures support corruption prevention methods by helping agencies 
|92. to assess areas of risk, identify individual instances of corruption and fraud, identify systemic corruption 
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and fraud activity, regularly review plans and procedures and encourage the maintenance of an ethical 
culture through awareness raising, training and performance management. 


Follow-up mechanisms include the requirement for each agency to review their Fraud Control Plan 
every two years, to develop an Action Plan to implement measures contained in the Fraud Control Plan 
and to report to its Minister annually. An agency’s audit committee should oversee the development 
and implementation of the agency’s Fraud Control Plan. 


Internal control is required: 


e By law through the Financial Management and Accountability Act 1997, the Financial Manage- 
ment and Accountability Regulations and standards issued by the Commonwealth Law Enforce- 
ment Co-ordination Division of the Attorney-General’s Department. The Public Service 
Regulations require Agency Heads to uphold and promote the APS Values. The Regulations also 
state that Agency Heads are bound by the Code of Conduct in the same way as APS employees. 


e By general policy such as the Fraud Control Policy of the Commonwealth. 


The frequency of internal control reviews is not specified in the Commonwealth’s Fraud Control 
Policy but is determined by each Agency Head. Reviews should be held every two years as a minimum, 
unless an agency has undergone major changes in organisational arrangements. Such reviews would 
normally be carried out in conjunction with annual reporting to Ministers. In addition, Quality Assurance 
Reviews are conducted annually in selected agencies by the Attorney-General’s Department and the 
Australian Federal Police. 


Agencies’ annual reports are provided to the Minister responsible for the particular agency, the 
agency’s management and the Commonwealth Law Enforcement Board (CLEB). CLEB is responsible for 
the co-ordination of fraud control policy in the Commonwealth and for providing annual reports to Gov- 
ernment through the Minister for Justice on the progress on fraud control, based on agency annual 
reports. The Law Enforcement Co-ordination Division (LECD), as part of the Attorney-General’s 
Department, undertakes the work of the Commonwealth Law Enforcement Board (CLEB). 


g) Disciplinary procedures in case of a breach of public service standards 


The disciplinary process including the range of sanctions available are contained in the Public Ser- 
vice Act 1922. Sanctions range from counselling to dismissal. The more serious sanctions (excluding dis- 
missal) can be appealed through a Discipline Appeal Committee established by the Merit Protection 
and Review Agency. A public servant who has been dismissed may seek a remedy through the 
Australian Industrial Relations Commission. Questions of law can be taken to the Federal Court. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The ethical culture of the APS is reinforced by accountability procedures and institutions such as 
the Ombudsman, Freedom of Information (FOI) legislation, privacy legislation, client service charters, 
and merits review by bodies such as the Administrative Appeals Tribunal. In addition: 


e The Australian National Audit Office operates to ensure compliance with financial and performance 
standards, with jurisdiction over the whole public service. 


e The Merit Protection and Review Agency investigates some appeals and grievances. 
Both these bodies report to Parliament and provide advice or direction to agencies. 


Generally, agencies have the primary responsibility for investigating and applying sanctions in 
cases of alleged misconduct within their own organisations. 


In addition, there is a whistleblowing scheme in place whereby public servants may disclose to 
their agencies alleged breaches of the Code of Conduct. Except where the allegations are considered 
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frivolous or vexatious, agencies are required to investigate the disclosure and to ensure that the 
findings are dealt with as soon as practicable. 


Where there is a possible breach of criminal law, agencies refer the matter to the Australian Federal 
Police for investigation. The Director of Public Prosecutions is the office empowered to bring cases to court. 


6) Institutions in place to perform independent scrutiny of the administration 


These include: 
e Parliament/parliamentary committees (particularly Senate Legislation Committees). 


e Independent, external auditors reporting to elected bodies such as parliament (e.g. the Auditor- 
General). 


e Ombudsman (the Commonwealth Ombudsman). 
e Courts for judicial review (the Federal Court of Australia). 


e Merits review tribunals such as the Administrative Appeals Tribunal, the Social Security Appeals 
Tribunal and the Immigration Review Tribunal concerning administrative decisions. 


e The Merit Protection and Review Agency in relation to the review of employment decisions concern- 
ing promotion, discipline, redeployment and retirement of public servants and the investigation of 
their grievances. 


There are procedures/mechanisms available to bring wrongdoing to the attention of bodies 
exercising independent scrutiny on public service activities: 


e Appeal tribunals for members of the public who have been affected by a relevant Commonwealth 
decision. 


e Merit Protection and Review Agency for public servants who are directly affected by an agency’s 
decisions or actions in relation to their employment. 


e Public Service Commissioner in relation to whistleblowing. 


Agency financial statements and agency performance audits are conducted under the Auditor- 
General Act 1997 and the Financial Management and Accountability Act 1997. Agency financial state- 
ments are audited annually. Performance audits are conducted on an ad hoc basis with approximately 
50 carried out per year across all APS departments. Audit reports are always published and tabled in 
the Parliament. Parliamentary Joint Committee of Public Accounts and Audit reviews all audit reports 
and conducts public inquiries of selected reports quarterly. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and anti-corruption policy 


Insofar as the PSMPC has a co-ordination role, it is to assist agencies to develop a shared under- 
standing of the APS’s ethical framework. The Public Service Commissioner is required to monitor and 
report to the Parliament on agencies’ adherence to the APS Values and the adequacy of their systems 
for ensuring compliance with the Code of Conduct. The PSMPC has responsibility for facilitating 
understanding of the legislative framework, monitoring and reporting on agencies’ performance in 
implementing the APS Values and ensuring compliance with the Code of Conduct. 


The Law Enforcement Co-ordination Division of the Attorney-General’s Department promotes the Gov- 
ermment’s Fraud Control Policy. The Commonwealth Law Enforcement Board reports annually through the 
Minister for Justice on agencies’ performance in relation to fraud prevention, investigation and education. 

Public Service Regulation [Regulation 12(2)(a)] requires the Public Service Commissioner to 
include, in the annual State of the Service Report, an evaluation of the extent to which agencies incor- 
porate the APS Values and the adequacy of systems and procedures to ensure compliance with the 
Code of Conduct. 
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A report on the state of ethics in the public service is provided annually, at the end of each 
financial year: 


e For Parliament (as noted above, the Public Service Commissioner is required to report to Parliament). 
e For Government. 


The following actions are taken to ensure the consistency of the government ethics and 
anti-corruption measures: 


e Analysing systemic failures, trends in criminal and disciplinary cases. Agencies are being 
encouraged to perform this more strategic analysis. 


e Providing national guidance and/or checklist to develop prevention strategies in organisations. 


The PSMPC, in consultation with agencies, has developed a checklist which agencies and staff may 
use to assist them to apply the APS Values to organisational goals and personal behaviour. These are pub- 
lished in Values in the Australian Public Service which also contains a list of indicators that could be used 
as signposts that particular APS Values are being applied from both an agency and APS-wide perspective. 


In recent years there has been a greater emphasis on training in areas such as fraud awareness across 
agencies. Nationally accredited competencies are the basis for fraud prevention and investigation training 
across the APS. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


The Public Service Commissioner is required by the Public Service Regulations to report annually 
to Parliament on the extent to which public service agencies are upholding the APS Values and the 
adequacy of their procedures for ensuring compliance with the Code of Conduct. 


The APS, in keeping with the Prime Minister's statement of May 1996, is not confronting a crisis of 
corruption or ethical “deficit”. However, this does not mean that the Government is complacent about 
the situation. There are always opportunities for fraud, corruption and misconduct to occur and agen- 
cies and the PSMPC remain committed to fostering and promoting an ethical culture across the APS. 
Part of the challenge in maintaining high standards of conduct is awareness of where organisations and 
systems may be vulnerable. In a recent speech (May 1999), the Auditor-General, Mr Pat Barrett, made 
the following statement: 


“Greater responsibility and flexibility in decision-making needs to be matched by at least a commen- 
surate focus on strengthening the associated accountability arrangements to ensure that decisions 
are appropriately made and that those people making decisions can be properly called to account 
should the question arise. To provide such assurance, public sector entities need to have robust cor- 
porate governance arrangements and financial management and other control structures in place. 
However, it is during the transition period, as these accountability arrangements and changed organi- 
sational structures are bedded down, that the greatest risk to effective decision-making arises. In my 
view, such risk is accentuated with greater involvement of the private sector in contractual arrange- 
ments; loss of corporate memory in agencies with downsizing of the APS; the greater use of comput- 
ing technology with attendant control and fraud related issues, particularly when outsourced; and lack 
of required skills in project and contract management in the public sector.” 


The Government and Agency Heads are aware of the special attention that must be given to such 
risk areas. 
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I. The general context for managing ethics in the public service in Austria 


a) The principal ethics-related issues which have confronted the public service in Austria during the past 
10 years, and especially within the past 18 months 


A recent assessment of disciplinary decisions showed that the core values of the public service 
— such as impartiality, integrity, respect for the law, responsibility towards the public, not misusing pub- 
lic resources for personal advantage — are upheld to a high degree. Corruption and other forms of negli- 
gence of duty are matters of marginal significance. However, as regards efficiency and closer relations 
with the public, Federal, Land and District administrations have been carrying out major modernisation 
programmes for some years in line with the “New Public Management”. 


6) Recent measures to improve ethical conduct in the public service 


In Austria both general and special laws prescribe the duties of public employees (public officials 
and contractual employees). The criminal law regulates serious violations and also contains anti-corrup- 
tion provisions. Administrative duties with their underlying ethical principles are regulated by the 
administrative regulations applicable to public employees of the Federal State, the Länder and the Dis- 
tricts. Some of the regulations on administrative duties specify the ethical conduct that is expected and 
serve to prevent the negligence of duty, to impose measures to prevent misbehaviour and thereby 
reduce the need for individual arrangements to promote ethical conduct. 


In addition to the general laws, special laws supplement the catalogue of duties applicable to all 
public employees. They also make specific groups subject to additional or more precise regulations, 
which also take account of ethical principles. For example the Police Law (Sicherheitspolizeigesetz) regulates 
police powers and the way they are exercised under the law, the rights of those affected by the exercise 
of police powers, the possibility of recourse to an external complaints procedure, and detailed guide- 
lines on the intervention of the police in the form of a “code of professional duties”. A similar law is cur- 
rently being prepared for members of the armed forces: Law on the Powers of the Military 
(Militdrbefugnisgesetz). The principle of objectivity, according to which public service and management posts 
should be advertised and candidates considered according to their aptitude (without regard to gender, 
origin, religious or political outlook, etc.), has resulted in Equal Opportunity Laws (Objektivierunggesetzen). 
The requirement to give equal opportunities to men and women in all areas of public service and 
education has been more strictly defined in the Gender Equality Laws. 


In addition to the above-mentioned legal provisions, individual departments have recently drawn 
up ethical guidelines giving a concrete and precise form to these duties. Furthermore — in the frame- 
work of a comprehensive project on administrative reform — many administrative departments have 
recently provided a “model” on how to behave at work and outside work. This is aimed at guiding pub- 
lic servants in fulfilling their obligations to the best of their ability and in defining their role in relation 
to citizens. Furthermore, it is quite common for senior officials in different administrative sectors to 
arouse and stimulate awareness and understanding of ethical values amongst public officials working in 
their sector. Other instruments — such as codes of conduct or seminars on the improvement of ethical 
practice in the public services — are hardly used because these take responsibility for the promotion of 
ethical conduct from the heads of different departments and transfer it to other institutions. 
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c) Plans in preparation to address ethical issues in the Austrian public service 


The Federal Government is in the process of adopting a strategy using pilot projects to promote 
ethical conduct and avoid undesirable impacts of public management reform measures. An interdepart- 
mental working group on administrative reform was created to co-ordinate and include as many public 
servants as possible in the implementation of the strategy to enforce ethical behaviour. Consequently, 
several departments in various ministries were selected to take greater account of customer-orientation 
by setting up “One-Stop-Shops” or by streamlining their tasks and procedures for decision making in 
the departments of the Federal Administration (for further information on the Administrative Reform 
Programme see www.oecd.org/puma/focus/compend/at.htm# Administrative Reform (VIP) Programme). 


II. Core values for the public service 


a) Stating core values for the public service 
The following core public service values are laid down in regulations in the form of compulsory 
duties for public servants: 


e To carry out duties loyally, conscientiously and impartially, in compliance with the relevant 
regulations. 


e To behave during and outside working hours in such a way as to maintain public confidence. 
e To aid and inform citizens. 

e To aid superiors. 

e To safeguard official secrets. 


e Replacement by a colleague where personal interests are involved (for example in case of family 
relationship or friendship). 


e To report work outside the public service. 
e Refusal to accept gifts. 


Laws elaborate the public service standards based on the stated core values. 


6) How stated core public service values are communicated to public servants 


Public employees receive information on these requirements as part of their job training. Further- 
more, every public employee can learn about these regulations from information handbooks, compila- 
tions of texts on public service law, and circulars, brochures and commentaries on these regulations. In 
many cases these regulations are also accessible via the new technologies (e.g. Internet). 


c) The statement on core public service values was last revised in 1999 


Some of these statutory requirements have been changed in recent years (e.g. equal opportunities 
for women and men in the public service in 1993) while others have been also amended slightly. All 
these regulations were worked out in conjunction with the public service unions, so that the 
corresponding Bill was subjected to a public assessment process. 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


A law regulates the administrative duties of civil servants and public service employees. Where regula- 
tions on the principles of conduct for other employees of the public sector are tightened, they are derived in 
the end from these legal codes of conduct. The administrative duties cover the following issues: 
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e Receiving gifts and benefits such as fees, payments, entertainment. 


e 


Use of official information. 


e 


Use of official money, resources, property and facilities. 
e Work outside the public service. 


b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by the Criminal Code: 


e Active, passive, direct, indirect and attempted corruption of public officials/corruption committed 
by public officials. (Articles 304 to 306). 


e Misuse of authority (Article 302). 


e 


Disclosure of official secrets (Article 310). 
e False authentication and verification while in office (Article 311). 


e 


Ill treatment or neglect of a prisoner (Article 312). 


Other forms of misconduct committed by employees in the public sector are regulated by adminis- 
trative regulations (Articles 43 and following in Beamten-Dienstrechtsgesetz) and other law (Bundes- 
Gleichbehandlungsgesetz, Sicherheitspolizeigesetz, Datenschutzgesetz, Vergabegesetze des Bundes und der Lander) include: 


e 


Partiality in performance of official duties. 


e 


Disregard of applicable legislation. 


e 


Behaviour in outside work liable to undermine confidence. 


e 


Failure to help and inform the citizen. 


e 


Failure to help a superior. 


e 


Acting officially in pursuit of personal interests (family relationship or friendship). 
e Failure to report other employment. 


e 


Sexual harassment. 


e 


Arbitrary use of police powers. 
e Improper use of data. 
e Improper awarding of public contracts. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules and guidelines for recruitment and promotion procedures. 


e Basing recruitment and promotion on merit, employee promotion being based on proven 
competence in the service. 


e Ensuring the objectivity and openness of selection procedures (for example by publicising 
vacant positions and evaluating selection procedures). 


e Ensuring that only published and appropriate selection criteria are considered in recruitment. 


e Ethical considerations are taken into account in the recruitment process through job interviews, 
assessments and tests. 


In addition to these general measures, security checks as well as regular checks on performance 
(every five years before promotion) are also undertaken for high-level administrative posts. 99 
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b) Informing and training public servants on ethics issues 


Public sector employees receive information on ethics as part of their job training. Furthermore, 
every public employee can learn about these regulations from information handbooks, compilations of 
texts on public service law, and circulars, brochures and commentaries on these regulations. In many 
cases these regulations are also accessible via the new technologies such as the Internet. 


Individual departments have also drawn up ethical guidelines recently to give more concrete and 
precise guidance on their duties. These guidelines are available to employees. When ethical dilemmas 
arise in the context of a particular task employees are allowed to contact directly their superior to 
resolve the dilemma with the superior. 


c) Other measures to promote high standards of conduct and assist prevention 


Measures include: 


e A pay policy was established for the entire staff and especially for certain positions, adjusted 
according to the economic situation. 


e Identifying and reporting of conflict of interest situations, especially in areas of financial manage- 
ment, post public employment, receiving gifts or benefits such as fees, payments, entertainment, 
award of public contracts, official travel, and use of corporate credit cards. 


e Specific controls on public procurement procedures, including judicial redress available for the 
unsuccessful bidder. 


e Requiring reasons for administrative decisions. 


e Providing redress against administrative decisions. 


e 


Setting standards for timeliness of responding to requests. 


d) Disclosure policy 


High-ranking officials who earn more than 1.2 million Schilling per year are required to disclose 
their income. This information is presented in an annual report, published by the National Assembly. 
Gifts and the acceptance of employment outside the administration must be reported immediately and 
the authorities might forbid the ancillary employment. This information, however, must be treated 
confidentially by the authorities. 


e) Procedures to report misconduct/suspected corruption 


When public sector employees do not comply with their official duties their superior is legally 
bound to report it to their superior in the hierarchy. Public sector employees are not obliged to report 
colleagues” misbehaviour. Every citizen is fully entitled to report misconduct committed in the public 
sector to the courts, the citizens advice centres, the state lawyers” office and the highest administrative 
bodies (complaints commission). 


f) Internal control to support the improvement of ethical conduct in the public service 


The following internal controls are used to prevent corruption: 


e Establishment of an internal audit in all Federal Ministries to ensure lawful, economical and 
appropriate conduct. 


e Establishment of financial and budgetary controls in certain sectors. 


e Separation of the power to issue directives from the power to transfer payments, in accordance 
with the “two-persons-rule”. 


e Appointment of data protection official who is in charge of protecting personal data according to 
the directive No. 95/54/EC. 
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The irregularities set forth in the audit reports have to be remedied by the higher-ranking officials 
of the examined organisation. The examining agency has the right to check whether its recommenda- 
tions have been implemented. The internal control is called for by the law, internal directives and by 
the nature of the problem itself. Internal control measures are continually applied, in accordance with 
an inspection programme for example, and also when specifically ordered. Access to these control 
reports is available to the examined agency, the highest administrative levels, and those politically 
responsible for the sector examined. 


g) Disciplinary procedures in case of a breach of public service standards 

The following disciplinary measures are available under the disciplinary code applicable to civil 
servants: 

e Reprimand (caution). 

e Cut in salary. 

e Transfer to another section or change of job. 

¢ Dismissal. 


For public service employees working under fixed-term contracts, apart from a reprimand, termina- 
tion of contract or dismissal are the only options. Officials with secure tenure have legal redress against 
decisions of this kind under the administrative process while appeal to the courts is open to public ser- 
vice employees working under fixed-term contracts. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 

The following arrangements exist for the investigation of misbehaviour and corruption in public 
service: 

e Preliminary investigation by senior officials and authorities. 

e Disciplinary commissions to subsequently conduct further enquiries. 

The following arrangements exist for the prosecution of misbehaviour and corruption in public service: 


e For offences prosecuted under criminal law, the law enforcement bodies and the courts have 
competence for the public service as a whole. 


e For misbehaviour under the official regulations, only disciplinary commissions with competence 
in a particular administrative sector can apply sanctions. Appropriate measures, such as transfer, 
change of job, are available to the authorities. 


The courts and disciplinary commissions enjoy independence in the exercise of their functions. 
When violations of rules are suspected the authorities can take cases directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Parliament/parliamentary committees. 

e Independent/external auditors reporting to elected bodies such as Parliament. 
e Courts of judicial review. 

¢ Ombudsman. 


Anybody affected by a case of misconduct can complain to the Ombudsman if no other means of 
redress is available. This is also a legitimate way of having suspicions of abuse in the administration 
officially checked. The Court of Auditors is authorised to inspect the entire financial system of the Fed- 
eral State, the Länder, and the larger districts, as well as public corporations. Examinations by the Court 
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of Auditors take place regularly in accordance with inspection programmes, and when they are com- 
pleted inspection reports are submitted to the National Assembly. In addition to the above-mentioned 
institutions, the media also plays a significant role in maintaining close public scrutiny over the actions 
of public officials. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and anti-corruption policy 


The co-ordination and implementation of measures to prevent corruption being ignored in the 
Federal, Länder and District administrations is the task of the highest body of the respective institutions. 
For example, at Federal level the ministries assume this task. The most important actions ensuring 
consistency of government measures are the following: 


e Identification of activities susceptible to corruption. 
e Risk analysis. 
e Changes to work flows. 


e 


Multiple-presence rule and staff rotation. 


e 


Contact person for corruption prevention. 


e 


Internal audit. 


e 


Raising the awareness of public service staff, and promoting awareness in further training courses. 


e 


Guide for Senior Officials and Heads of Authorities. 


e 


Special safeguards applying to the award of public contracts. 


e Notification requirement incumbent on government agencies. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


There is no process for assessing the effectiveness of the methods used for promoting ethical val- 
ues and preventing misbehaviour. However, the following tools are considered helpful in preventing 
corruption: 


e General management principles. 
e Internal and external public service auditing. 
e Training and development to inform public servants and make them aware of corruption risks. 


e The creation of satisfactory working conditions — including organisational structure and operation, 
working hours, decentralisation, co-operation, etc. — and appropriate salaries. 
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I. The general context for managing ethics in the public service in Belgium? 


a) The principal ethics-related issues which have confronted the public service in Belgium during the past 
10 years, and especially within the past 18 months 


The main ethics-related issues in Belgium in recent years have been the problems of corruption 
that have come to light, chiefly in the context of major public procurement contracts. These problems 
were revealed essentially in what were known as the “Agusta”, “Carapace”, “Inusop” and “Obus” 
scandals, which were widely reported even outside Belgium. 


6) Recent measures to improve ethical conduct in the public service 


When the previous Belgian federal government was formed in 1995, it decided to reinforce the fight 
against corruption. This decision led to the “anti-corruption” Act of 10 February 1999. Under this legisla- 
tion, the following are now a criminal offence: attempt to commit passive bribery, trading in influence, 
bribery of candidates for public office, bribery of international and foreign public officials and private 
corruption. Previously, only the active and passive bribery of public officials and attempt to commit 
active corruption of public officials were criminal offences. In addition, the Royal Decree of 17 February 
1998 created a Central Anti-Corruption Office within the General Commissariat of the Judicial Police with 
the following missions: 


e “to investigate and provide support for the investigation of complex and serious criminal 
offences that are detrimental to the moral and material interests of the public service, and more 
particularly when they involve the preparation, invitation to tender and execution of procure- 
ment contracts, the preparation, awarding and use of public subsidies and the granting of an 
authorisation, permit, certification or accreditation’; 


e “the active management and use of appropriate specialized operational documentation on 
behalf of all police services”. 


Furthermore, it should be pointed out that the new public procurement legislation (Act of 
24 December 1993 and its implementing Orders) provides for stringent and impartial procedures aimed 
at preventing corrupt practices more effectively. It must also be mentioned that Section 10 of this Act 
prohibits any public official or person providing a public service from being involved in any way in the 
awarding or the supervision of the execution of a public procurement contract if they have a direct or 
indirect interest in one of the tendering firms. 


It should also be mentioned that under the Royal Decree of 6 July 1997, the Public Procurement 
and Subsidies Service (Service des Marchés publics et des Subventions - SMS) was created within the Federal 
Ministry for the Civil Service. The SMS advises government departments that request its assistance on 
how to interpret and enforce the new public procurement legislation correctly and thus avoid irregularities 
when awarding or executing contracts. 


The following measures are also relevant: 


e The Act of 29 July 1991 on the formal notification of the reasons for administrative acts, which 
requires all administrative authorities to give the legal and factual grounds for any decisions that 
concern individuals. 


© OECD 2000 


103 


Trust in Government: Ethics Measures in OECD Countries 


104 


e The Act of 11 April 1994 on the provision of information by the administration, which in Section 2, 4, 
requires administrative authorities to indicate in decisions or administrative acts concerning indi- 
viduals the means of redress available, the bodies to be contacted and the appropriate procedures. If 
this information is not provided, the time limit for seeking redress is no longer applicable. 


e The Ordinary and Special Acts of 2 May 1995 requiring the members of the various governments, 
holders of political office, governors of provinces, senior public servants, members of the board 
of directors of independent public enterprises and members of the board of directors of the 
National Bank of Belgium and selected other public officials, to provide a list of public offices 
held and functions and professions exercised and to make a declaration of their personal assets. 
These Acts have not yet been implemented. 


e A Code of Conduct recently adopted by the Ministry for Defence (which comprises 8 points and is 
the result of the effort undertaken to raise ethical standards following revelations regarding the 
misconduct of Belgian forces in Somalia and Croatia during UN peacekeeping missions); 


e The recommendation — which has gone unheeded - of the Parliamentary Investigation Commit- 
tee on military procurement created in 1993, that specific ethical rules and training be estab- 
lished for public officials who deal with the representatives of private firms in relation to the 
awarding or execution of public procurement contracts. 


c) Plans in preparation to address ethical issues in the Belgian public service 


In May 1999, the Federal Ministry for the Civil Service instructed the Public Procurement and Subsi- 
dies Service, mentioned above, to address anti-corruption issues and more specifically to create a 
working group to examine what corruption prevention measures should be taken. 


In addition, the federal government agreement that has just been reached provides for the follow- 
ing measures: “The parties that will constitute the next majority undertake to sign a pact for the 
depoliticisation of the administration. To this end, all recruitment for a public or para-public function 
will systematically be subject to a competitive examination and test. Recognized experts will be called 
upon to assess the quality of recruitment. The same rules will apply to the recruitment and selection of 
public servants under contract. The depoliticisation pact confirms the right of all public officials to 
express their views as under the current regulations. All public officials shall fully assume their respon- 
sibilities with competence and impartiality, in compliance with the rules of ethics. The government shall 
organize a contact point in each department where information on internal irregularities and miscon- 
duct can be submitted in complete confidentiality. At the time of their appointment, public officials 
shall receive an exact description of their duties and obligations and shall undertake to comply with 
them in writing. The government shall ensure the rapid and appropriate implementation of the new 
legislation aimed at eliminating the possibility of holding more than one public office. 

Similarly, a stringent system aimed at preventing conflicts of interest shall be implemented in both 
the public and private sectors. The parties of the majority shall agree to create an ethics committee in 
Parliament that will be responsible for developing rules in this field. In this regard, it is necessary to 
implement without delay the Ordinary and Special Acts of 2 May 1995 requiring public officials to pro- 
vide a list of the public offices they hold and the functions and professions they exercise and to make a 
declaration of their personal assets”. 


II. Core values for the public service 


a) Stating core values for the public service 


Section 10, § 1, of the Royal Decree of 2 October 1937 laying down the regulations governing public 
servants defines the core values for the public service: 


“Public servants shall carry out their duties with loyalty and integrity under the authority of their 
superiors. In doing so, they shall: 
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1. Comply with the laws and regulations in force as well as the instructions of the competent authorities. 
2. Give their opinions and prepare their reports with care and accuracy. 


3. Implement decisions promptly and professionally.” 


6) How stated core public service values are communicated to public servants 


The draft pact for the depoliticisation of the administration includes the following provision: “At the 
time of their appointment, public officials shall receive an exact description of their duties and 
obligations and shall undertake to comply with them in writing”. 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


Statements on standards of behaviour are contained in Sections 7, 10, 11, § 1 and § 2, and 49 of the 
Royal Decree of 2 October 1937 on the regulations governing public servants and from Sections 3, 7 
and 8, § 1 and § 2 of the Royal Decree of 26 September 1994 establishing the general principles of the 
administrative and financial regulations governing public servants applicable to the staff of Community 
and regional governments and of the departments of the Joint Community Commission and the French 
Community Commission and the public law legal persons under their supervision. These standards 
cover the following aspects in particular: 


e Receiving gifts and benefits such as fees, payments and entertainment. 

e Use of official information. 

¢ Work outside the public service. 

In addition to these standards that apply to all public servants, there are further requirements for 
the civilian staff of the Ministry of Defence and members of the military. 
b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public servants by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e 


Embezzlement. 

e Misappropriation. 

e Taking advantage of their position as public servants to obtain undue benefits. 

e Destruction or removal of records or documents. 

e Trading in influence. 

e Falsification of public documents or records. 

Prohibitions and restrictions in the following fields are imposed on public officials by other legislation: 
e Receiving gifts and benefits such as fees, payments or entertainment. 

e Use of official information. 


e Work outside the public service. 105 
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IV. 


a) 


b) 


c) 


d) 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


The following measures are used: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


Informing and training public servants on ethics issues 


No reply. 


Other measures to promote high standards of conduct and assist prevention 


These measures include: 

e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 

e Setting standards for timeliness of responding to requests. 
e Anti-corruption provisions in bids for public contract. 

e Specific controls on public procurement procedures. 


Disclosure policy 


Disclosure policy is defined by the Act of 2 May 1995 and the Special Act of 2 May 1995, for which 


implementation orders have not yet been issued. The following persons are required to disclose 
personal information: 


e Elected officials, including members of the Chamber of Representatives and the Senate. 
e Senior public servants, including the senior staff of federal ministries. 


e Governors of provinces, members of the boards of administration and management committees 
of intermunicipal companies (intercommunales), members of the boards of administration of state- 
owned economic enterprises, administrators appointed in state-owned public limited liability 
companies, state-owned bank holding companies and public credit institutions. 


e Administrators of companies in which the central government, the communities or regions are 
majority shareholders. 

e Members of the governing board of the National Bank of Belgium, members of the Management 
Committee of the National Social Security Office and members of the Management Committee of 
the National Sickness-Invalidity Insurance Institute. 


The Acts of 2 May 1995 lay down that “each year, before | April, the persons concerned shall submit 


a written declaration in which they mention all the public offices, managerial functions or professions of 
any kind that they held or exercised during the previous year, both in the public sector and on behalf of 
any natural or legal person, body or association established in Belgium or abroad.” These Acts also 
specify that within a month after they join or are appointed to the public service and within a month 
after they resign any position or after any term of office or function expires, the persons concerned shall 
submit a declaration of their personal assets. The following information must be given: 


e A declaration of assets and liabilities made when joining and leaving the public service. 
e An annual declaration of employment during the previous year. 
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e) Procedures to report misconduct/suspected corruption 


There are no procedures that enable or require public employees to report misconduct or sus- 
pected corruption on the part of other public servants. However, it should be mentioned that Article 29 
of the Code of Criminal Investigation lays down that “any established authority, civil servant or public 
official who in the course of their duties learns of a criminal offence or misdemeanour, shall report it 
immediately to the Royal Prosecutor of the court in the jurisdiction in which the offence was committed 
or in which the accused might be located, and shall provide this court with any relevant information, 
documents or evidence”. 


There is no protection/safeguard available to public servants who expose wrongdoing. However, 
the draft depolitisation pact includes the following provision: “the government shall organise a contact 
point in each department where information on internal irregularities and misconduct can be sent in 
complete confidentiality”. 


f) Internal control to support the improvement of ethical conduct in the public service 


No reply. 


g) Disciplinary procedures in case of a breach of public service standards 


The disciplinary sanctions for a breach of public service standards are contained in Section 77, § 1, 
of the Royal Decree of 2 October 1937 laying down the regulations governing public servants. These 
disciplinary sanctions are as follows: 


e Admonishment. 


e 


Reprimand. 


e 


Withholding of salary. 
e Disciplinary transfer. 


e Demotion. 


e 


Dismissal. 


Employees against whom disciplinary action has been taken may appeal the decision to the rele- 
vant appeal body. They may also lodge a request with the Council of State for annulment of the 
disciplinary sanction. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The body responsible for investigating wrongdoing and corruption throughout the public service is 
the Central Anti-Corruption Office, which is part of the “Operational and Investigative Support” Division 
of the General Commissariat of the Judicial Police attached to the public prosecutor's office. A maximum 
of 95 investigators may be assigned to this office. They work under the authority of the public prosecu- 
tor’s office and under the authority of the examining magistrates when conducting investigations on 
their behalf, which ensures their independence. Other police services may also investigate wrongdoing 
and corruption in the public service, and also conduct their investigations under the authority of the 
public prosecutor's office and the examining magistrates. 


The public prosecutor's office is responsible for prosecuting misconduct and corruption in the 
public service. It is independent, but the minister responsible for justice has positive injunctive author- 
ity. It should be mentioned that the police services are responsible for investigating criminal offences 
and collecting evidence. 
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The public prosecutor's office is empowered to bring suspected cases of corruption directly to 
court, while investigative bodies are not. The fact that a person is suspected of corruption is not 
sufficient to take legal action against him, for there must at least be some incriminating evidence. 


6) Institutions in place to perform independent scrutiny of the administration 
These institutions include: 
e Parliament/Parliamentary Committees. 
e Independent/external auditors reporting to elected bodies such as Parliament. 
¢ Ombudsman. 
e Courts for judicial review. 


There are procedures available to bring wrongdoing to the attention of bodies exercising indepen- 
dent scrutiny on public service activities. They are the penal procedures laid down by the Code of 
Criminal Investigation. External audits (audits by an independent organisation reporting to Parliament) 
monitor legality and management, and are carried out on an on-going basis. The reports are routinely 
published. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


Except for the Civil Service Ministry's decision to make the Public Procurement and Subsidies Ser- 
vice responsible for addressing anti-corruption issues, the government has not taken measures in the 
field of ethics, and thus there has been no action to ensure the consistency of ethics and anti-corruption 
measures. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


No reply. 
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a) 


The ethical framework for the Flemish administration 


The general context for managing ethics in the public service’ in the Flemish region 


The principal ethics-related issues and measures to improve ethical conduct in the public service 
of the Flemish region during the past 10 years, and especially within the past 18 months 


The present organisational structure of the Ministry of Flanders exists since 1990. The Ministry has 


taken ethics-related initiatives both at the administrative and political level in the last decade. 


Measures at administrative level: 


e Act (29 July 1991) concerning the explicit substantiation of government acts. 


e Parliament of Flanders Act (23 October 1991) on the public nature of government documents 
within the government of Flanders services and institutions, that also establishes the functions of 
information officer and ombudsman. 


e Drawing up a simplified and transparent Personnel Statute (Government of Flanders Decree of 
24 November 1993), based on the following basic principles: 


— Requiring responsibility of personnel. 

— Deregulation or simplification of texts and procedures. 

— Maximal implementation of staff management techniques. 

— Balance between the interests of the organisation and those of the individual staff member. 


Moreover, the Personnel Statute includes stipulations concerning the cumulation of activities in 


public and private affairs and rights and obligations. A disciplinary regulation is also provided. 


b) 


e Issuing the “Charter of the Ministry of Flanders” (1993) which phrases the task, vision and values 
of the Ministry. 


e “Sexual Harassment at Work” project (1 February 1996): opening a sexual harassment line and 
co-operation with an external consultancy service. 


e “Reporting point” project (1 December 1997) concerning complaints about the recently imple- 
mented evaluation system for the personnel of the Ministry of Flanders. The reporting point is an 
external organisation, chosen especially to make the reporting easier. 


e Issuing a “Deontological Code for the staff members of the government of Flanders services” by 
means of a ministerial circular letter on 1 September 1998. 


e Parliament of Flanders Act (18 May 1999) on the public nature of government which replaces the 
former Parliament of Flanders Act of 23 October 1991. 
Measures at political level: 


e Deontological Code of the Flemish representatives of the people concerning the services to be 
rendered to the people (22 October 1997). 


e Parliament of Flanders Act on the institution of the Flemish ombudsman service (7 July 1999). 


Plans in preparation to address ethical issues in the Flemish public service 


The establishment of an Internal Audit Service is under preparation within the administration. A 


government agreement of the Government of Flanders on 13 July 1999 is accelerating this preparatory 
work in the year 2000. This government agreement stipulates that the Internal Audit Service must carry 
out administrative inquiries and that it may investigate and assess all operational processes and activities, in 
order to contribute in this way to structural improvements and to the correct and efficient operation of the 
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administration. In case there are serious indications of irregularities, this Service will carry out adminis- 
trative inquiries. 


II. Core values for the public service 


a) Stating core values for the public service 


The core public service values are stated both in legal documents, such as the Government of 
Flanders Decree on Personnel Statute and the Deontological Code in a ministerial circular letter, and 
other forms such as a brochure on the Charter of the Ministry of Flanders: 


e The Charter of the Ministry of Flanders: 
— Being customer-friendly. 
— Loyally co-operating with the Government of Flanders. 
— Taking initiatives and holding responsibilities. 
— Showing capacity and commitment. 
— Maintaining objectivity. 
e The Government of Flanders Decree on Personnel Statute: 
— Freedom of expression. 
— Right to information and advanced training programmes. 
— Holding an office in a loyal and honest way. 
— Openness and no discrimination. 
— Not being allowed to receive gifts or rewards. 
— Deontological inconsistencies. 
e Deontological Code: 
— Loyalty. 
— Correctness. 
— Customer-friendliness. 
— Objectivity. 
— Right to speak and obligation to speak. 


6) How stated core public service values are communicated to public servants 


The following forms are used: 

e Core values are automatically provided when someone joins the public service. 

e The statement of core values is part of the employment contract/document. 

e Core values, after revision, are distributed to all public servants. 

e Instruments of new technology (such as Internet and Intranet) communicate core values. 


c) The statement on core public service values was last revised in 1998 


As indicated above, the three documents containing statements of core public service values have 
been developed since 1993. The latest one is the “Deontological code for the staff members of the gov- 
ernment of Flanders services” which further detailed the list of values in a ministerial circular letter on 
1 September 1998. 


Public servants were involved to different extents in the preparation of the above mentioned docu- 
ments. The Minister responsible for the Civil Service held meetings with high-ranking officials of the admin- 
istration on the design of the Decree on the Personnel Statute, while the College of Secretaries-General (in 
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the case of the Charter) and the administration, together with external consultants — university 
professors — (for the Deontological Code) were also involved in the formulation process. 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


The Personnel Statute, the Charter and the Deontological Code consist of an ethical code for the 
staff members, which declares the standards of behaviour expected of public servants. They cover the 
following issues: 


e Receiving gifts and benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 


e 


Work outside the public service. 
e Restrictions on post-employment. 
e Involvement in political work. 


In addition, the Deontological Code includes the rules of conduct to be followed under certain cir- 
cumstances such as the obligation to speak in cases of abuse or negligence. Moreover, deontological 
codes provide specific guidelines for public servants and political leaders working at the political/ 
administrative interface. The deontological code for the staff members of the government of Flanders 
services stipulates that, when intervening, the representatives of the people must not deviate from the 
normal administrative procedures and that each intervention must be recorded in the administrative 
file. If an intervention is made by a representative of the people in breach of this code, this must be 
reported to the chairman of the Parliament of Flanders within ten days. 


The deontological code for the representatives of the Parliament of Flanders concerning the ser- 
vices to be rendered to the people covers all principles and rules of conduct. The Flemish representa- 
tives, their personal and group co-workers, and third persons, acting on their behalf take it as a 
guideline, when delivering services to the people. 


b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect and attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 
e Abuse of office or public trust. 


In addition to the criminal proceedings, an independent administrative disciplinary proceeding 
may be also carried out. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 
a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 


e Basing recruitment and promotion on merit. AU 
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e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies and publicising vacant positions. 


e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


¢ Taking ethical considerations into account in the recruitment process. In order to be admitted to 
a ministerial office, the following general conditions of admission — amongst others — prevail: hav- 
ing a conduct in conformity with the requirements of the position applied for and enjoying the 
civil and political rights. 


e Considering ethical behaviour in the annual performance appraisal and in the personal 
note which deals with the results obtained and/or with the function. It might also deal with events 
or practices outside the service, which might influence or make the office holder vulnerable. 


b) Informing and training public servants on ethics issues 


In principle, all new staff members receive a briefing in the form of a reception day within their first 
month in the service. In this briefing they are informed of the documents containing values and standards, 
including the Personnel Statute, the Charter and the Deontological Code. The line manager gives further 
explanations on them on the occasion of concrete questions or events. Usually they are also announced by 
means of written documents (service orders, brochures, newsletter, staff magazine, etc.). Further briefings 
can be held for specific groups of staff members on the implementation of the Deontological Code. 


In general, the line manager is responsible for providing guidance, advice, counselling or consultation 
to public servants in order to resolve their work-related ethical problems and dilemmas. The officials who 
took part in the development of the Deontological Code can give more specific explanation. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identifying and reporting of conflict of interest situations, especially in areas of receiving gifts and 
benefits such as fees, payments, entertainment. 


e Requiring reasons for administrative decisions. 
e Providing redress against administrative decisions. 


e Setting standards for timeliness of responding to requests. 


e 


Specific controls on public procurement procedures. 


e Risk assessment of the areas susceptible to misconduct. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required 
from elected officials, senior public servants, managers of trading companies of which the regional 
authorities are majority shareholders, and the Heads and the Deputy Heads of the Minister's Office. 


Furthermore, a Special Act (2 May 1995) on the obligatory submission of a list of mandates, offices 
and professions, as well as a wealth declaration was passed and later enacted in the Belgian Official 
Gazette “Belgisch Staatsblad” but this Act has not yet come into force. 


e) Procedures to report misconduct/suspected corruption 


For public servants there are procedures in place to report misconduct and suspected corruption 
committed by public servants. These procedures are defined by internal rules within each organisation 
across the public service. There is no protection/safeguard available for public servants who expose 
wrongdoing. For the public, special procedures are available, such as complaint procedures and the 
ombudsman, to expose wrongdoing committed by public servants. 
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f) Internal control to support the improvement of ethical conduct in the public service 


The following kind of internal control reviews are required by law to be carried out on continuous 
bases: 


Control of the compliance with the deontological rules 


The Deontological Code for the staff members of the government of Flanders services is applicable 
to each level and to each part of the Ministry. One of the responsibilities of high-ranking officials is to 
monitor compliance with the Deontological Code within their administrative entities. The Deontologi- 
cal Code and the official’s individual task description form the guidelines for the official’s daily conduct. 
Compliance or non-compliance with the code is also part of the performance appraisal. It is up to the 
evaluator to judge whether the deontological requirements have been met. 


The management bodies may propose adaptations and refinements of the code, due to changing 
conditions or new challenges. If necessary, the management bodies may decide to draw up an 
additional code for specific situations. 


Financial control 


As far as spending is concerned, an extensive financial advice and control system has been devel- 
oped. Spending is — in certain cases and dependent on the nature and size — subject to the advice of 
the Finance Inspectorate, the consent of the Minister responsible for the budget and/or the approval of 
the Government of Flanders. Specific terms and appeal possibilities are provided. Before spending is 
possible, expenditure must be determined (an amount is reserved) and authorised/sanctioned (the 
order to pay). In order to determine expenditure, the “inspector of the determinations” must give his 
visa. Expenditure may only be sanctioned as soon as the administration involved has concluded that 
the requirements for the payment have been met. This conclusion is put into concrete form by the 
approval of the authorising officer. The “inspector of the determinations” and the Court of Audit 
(Rekenhof) must also give their visa on the order file in advance. 


Internal Audit 


In addition to the “classical” financial control, described above, the recent government agreement 
of 13 July 1999 by the Government of Flanders provides the establishment of an Internal Audit Service, 
aimed at implementing financial audits, compliance audits, operational audits and administrative 
inquiries. The task of this Internal Audit Service will also consist of evaluating the adaptability and effi- 
ciency of the existing internal control system and to formulate recommendations for improvements. The 
internal control system refers to the combination of measures to be incorporated in the organisation's 
different (operational) processes in order to ensure to a reasonable extent: 


e The realisation of goals and the implementation and follow-up of decisions. 


e The accuracy, reliability, delivery in time, completeness and usefulness of the financial and man- 
agement information. 


e The compliance with the legislation, regulation, procedures, etc. 
e The efficiency of the operations and the efficient application of means. 
e The security of the assets and the prevention of fraud. 


g) Disciplinary procedures in case of a breach of public service standards 


A conviction may entail a disciplinary penalty if facts related to holding the office are involved. The 
disciplinary regulation is part of the Personnel Statute. Each breach of the obligations and of the rules 
laying down which (occupational) activities can be combined — after office hours — with the post occu- 
pied is punished according to the gravity of the facts. The disciplinary regulation includes the following 
disciplinary penalties: 
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e Blame. 


e 


Salary deduction. 
e Disciplinary suspension. 
e Loss of grade and removal from office. 


The proposal for disciplinary penalty is formulated in writing, substantiated and communicated to 
the person involved who receives a copy. The authority that must pronounce the disciplinary penalty, 
hears the relevant official and he/she may be assisted or represented by a counsellor. The authority 
pronouncing a disciplinary penalty must substantiate its decision. The official may lodge a substanti- 
ated appeal against this decision with the appeal council, which gives substantiated advice to the 
authority inflicting the disciplinary penalty. Finally, the person involved may lodge an appeal to the 
highest administrative legal court, the “Raad van State” (Council of State). 


V. Scrutinising misconduct in the public service 


These following institutions are in place to perform independent scrutiny over the administration: 
e Parliament/Parliamentary committee. 

e Independent/external auditors reporting to elected bodies such as Parliament. 

e Ombudsman. 

e Courts for judicial review. 


Each of the institutions mentioned above has its own specific procedures for information on 
offences or breaches of public service standards. Moreover, the Deontological Code stipulates that any- 
one who discovers faults, abuse or offences is obliged to expose this as soon as possible. The official 
concerned must stand up against his/her hierarchical superior when necessary, for example if the supe- 
rior is involved in offences or does not respond to the report made by the staff member. In these cases, 
the Crown prosecutor must be informed. 


Furthermore, each staff member of the Flemish Community can turn to an external consultancy ser- 
vice in the case of sexual harassment at work. This external consultancy also plays a mediation role if 
requested, and publish reports on problems of sexual harassment at work. 


Het Rekenhof (the Court of Audit) 


As far as finances are concerned, the Court of Audit subjects the activities of the government of 
Flanders to three inspections: 


e Financial control: the Court of Audit checks the correctness, reliability and completeness of all 
financial accounts, by verifying the government accounting reports made to the legislature. 


e Legitimacy check: the Court of Audit checks whether the receipts and expenditures are in compli- 
ance with the budget laws and whether they are the result of a correct implementation of legal 
rules. The Court of Audit carries out this legitimacy check by granting a visa prior to the payment 
of the expenditures. In case of non-compliance with legal stipulations, the Court of Audit may 
refuse its visa, which prevents the payment. 


e Accurate capital spending control: the Court of Audit tests the capital spending a posteriori to the 
standards of economy, efficiency and suitability. 


The Court of Audit submits reports on the implemented financial, legitimacy and suitability audits 
to the Parliament. Each year, the Court of Audit publishes its “boek van opmerkingen” (Report of Com- 
ments) which consists of the recommendations of the Court of Audit to be followed up and imple- 
mented within the organisation concerned. This “boek van opmerkingen “can be consulted publicly and is 
available on the Internet (www.ccrek.be). 
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The Ombudsman 


The Flemish Ombudsman investigates the complaints about the acts and operation of the Ministry 
of Flanders administrative authorities and acts as an intermediary. The Ombudsman formulates propos- 
als and recommendations on the basis of his findings, in order to improve the services by the adminis- 
trative authorities. Treating complaints about general policy or about the Parliament of Flanders Acts, 
Decrees and regulations is not part of his task. The ombudsman submits a report to the Parliament of 
Flanders on his activities at least once a year. This report is published. 


The “Raad van State” (Council of State) 


Each natural and legal person can lodge an appeal with the Council of State against irregular 
administrative acts which may have damaged him/her, provided there is no other authorised court of 
law. Suspending the implementation and/or annulling administrative acts (individual legal acts and reg- 
ulations), contrary to the prevailing legal rules, is an important responsibility of the Council of State. 
The Council of State decides on claims submitted through judgement, and these judgements are open 
to the public. 


Reporting point for complaints 


A reporting point for complaints on the personnel appraisal system was established for staff mem- 
bers of the Ministry of Flanders. The complaints are registered with an external organisation and are 
reported to the Head of staff, if desired. This insight into the implementation of the evaluation system 
can lead to the formulation of proposals for future policy concerning the evaluation of co-workers within 
the Ministry. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and/or anti-corruption policy 


So far, there is no dedicated institution in place assigned to co-ordination and management of eth- 
ics and/or anti-corruption policy. An ethics or corruption prevention plan/strategy has not been 
developed until now. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


There are no such procedures available at the moment, since the initiatives have only been taken 
recently. For now, only the Personnel Statute is subject to an evaluation, in which — amongst others — 
the chapter about rights and obligations is being revised. 
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I. The general context for managing ethics in the public service in Canada 


a) The principal ethics-related issues which have confronted the public service in Canada during the past 
10 years, and especially within the past 18 months 


Fiscal pressures forced a complete re-evaluation of government programmes and service delivery 
priorities that resulted in a degree of downsizing and privatisation, as well as wage freezes for public 
servants. Together these factors brought about a change in expectations regarding public servant 
behaviour and performance, which sensitised both those within and outside government to ethical 
issues and dilemmas. 


The relationship between the public service and the private sector has also been undergoing a 
transformation as each seeks ways to increase the amount of contact. This has led to pressures in the 
context of the acceptance of gifts, benefits and hospitality, raising questions among public servants 
regarding what is acceptable or permitted interaction, as well as a need to increase awareness of public 
service policy and guidelines in this area, and the legal framework that applies. There have been occa- 
sions in recent years when public servants take inappropriate benefits in circumstances when they feel 
they are not harming anyone and, although contravening policy, they do not believe there will be any 
enforcement (e.g. air miles/frequent flier points). The private sector is also becoming increasingly 
sensitised to this question and will at times inquire as to what might be permissible. 


Vigilance is also necessary to ensure that public servants remain free from the pressures of political 
offices that may seek to stretch the role of the public servant to areas that fall within political and/or parti- 
san interest. Moreover, the creation of alternative service delivery agencies has also been altering the 
employer-employee relationship, fostering some union/management challenges that have the potential 
to impact the values and ethics regimes of these organisations and the public service as a whole. 


6) Recent measures to improve ethical conduct in the public service 


One of the government’s major initiatives in this area was the appointment of Canada’s first Ethics 
Counsellor and amendments in 1994 to the Conflict of Interest and Post-Employment Code for Public 
Office Holders (i.e. ministers, political staff, parliamentary secretaries and all persons appointed by the 
government to departments, agencies and tribunals). The Ethics Counsellor is also responsible for the 
Lobbyists Registration Act and the Lobbyists Code of Conduct. This has been followed by the establishment 
in 1999 of the Public Service Values and Ethics Office within the Treasury Board Secretariat. 


In 1995 a group of deputy ministers was asked to look into the question of changing values and eth- 
ics in the public service. This work resulted in the preparation of a major report, A Strong Foundation, 
which was used to initiate a process of analysis, introspection and dialogue with respect to the state of 
values and ethics throughout the public service. Since the release of the report, deputy minister cham- 
pions have been named to lead the follow-up efforts to the report and to help provide overall direction 
on values and ethics related activity. 


Part of the follow-up from that work was the preparation of detailed analysis and related guidance 
on the acceptance and treatment of gifts, benefits and other forms of hospitality. This work has been cir- 
culated to all deputy ministers who will each be responsible for ensuring that appropriate steps are 
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taken in their department to ensure that all public servants are provided with adequate information 
and support on this matter. 


c) Plans in preparation to address ethical issues in the Canadian public service 


On the legislative front, there was the recent passage of Bill S-21 (The Corruption of Foreign Public 
Officials Act), which gave effect to Canada’s commitment to ratify both the OECD and OAS anti-corrup- 
tion conventions. There is also the recent resumption of collective bargaining and the pending intro- 
duction of the new classification system which will have the potential to strongly impact on public 
service morale and overall behaviour. 


There will also be an enhancement of the information and education aspects of public service eth- 
ics along with a greater linking of the dialogue on values with ethics issues in order to promote a fuller 
understanding and acceptance of these key underlying principles. These efforts are in part the result of 
the creation the Public Service Values and Ethics Office within the federal government's Treasury Board 
Secretariat that is responsible for co-ordinating such activity across federal departments. 


Federal departments are also in the process of examining the support mechanisms that are in 
place to assist public servants in meeting their responsibilities with respect to the treatment of gifts, 
benefits and other forms of hospitality. A review will also take place related to workforce adjustment 
and harassment. 


Further, the Lobbyists Registration Act have been reviewed by a Parliamentary Committee in 2000, 
with consultations already underway. 


II. Core values for the public service 


a) Stating core values for the public service 


There are a number of policy and legislative vehicles which help to enunciate certain public service 
values, including the Public Service Employment Act which provides for appointments to the public 
service based on merit, as well as the Conflict of Interest and Post-Employment Code for the Public Ser- 
vice, which sets certain ethical guidelines for conflict of interest. This Code is a regulation passed pursu- 
ant to the Financial Administration Act and is made available to all public servants at the time of their 
appointment to the public service. For instance, section 6 states: 


“Every employee shall conform to the following principles: 


e Employees shall perform their official duties and arrange their private affairs in such a manner 
that public confidence and trust in the integrity, objectivity and impartiality of government are 
conserved and enhanced. 


e Employees have an obligation to act in a manner that will bear the closest public scrutiny, an 
obligation that is not fully discharged by simply acting within the law. 


e Employees shall not have private interests, other than those permitted pursuant to this Code, that 
would be affected particularly or significantly by government actions in which they participate. 


e On appointment to office, and thereafter, employees shall arrange their private affairs in a man- 
ner that will prevent real, potential or apparent conflicts of interest from arising, but if such a con- 
flict does arise between the private interests of an employee and the official duties and 
responsibilities of that employee, the conflict shall be resolved in favour of the public interest. 


e Employees shall not solicit or accept transfers of economic benefit, other than incidental gifts, 
customary hospitality, or other benefits of nominal value, unless the transfer is pursuant to an 
enforceable contract or property right of the employee. 


e Employees shall not step out of their official roles to assist private entities or persons in their 
dealings with the government where this would result in preferential treatment to any person. 
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e Employees shall not knowingly take advantage of, or benefit from, information that is obtained in the 
course of their official duties and responsibilities and that is not generally available to the public. 


e Employees shall not directly or indirectly use, or allow the use of, government property of any 
kind, including property leased to the government, for anything other than officially approved 
activities. 


e Employees shall not act, after they leave public office, in such a manner as to take improper 
advantage of their previous office.” 
The 1995 deputy minister task force (the Tait Task Force) report on values and ethics, A Strong 
Foundation, outlined the core public service values as follows: 


Democratic Values 


e Loyally helping ministers, under the rule of law and the Constitution, to serve the public good. 


e This requires respect for fundamental values, such as accountability to ministers and through them, to 
the Parliament and the citizens of Canada; support for the government of the day; and respect for the 
Constitution of Canada, for the rule of law, and for the due process. 


Rule of law Neutrality/Non-partisanship 

Loyalty Public interest/Common good 

Due process Responsible government/support democracy 
Accountability Respect for the authority of elected office-holders 


“Traditional” and ”New” Professional Values 


e Serving Canada and Canadians with professional competence, efficiency, impartiality, non-partisanship, 
creativity, and innovation. 


e Public servants must constantly renew their commitment to serve Canadians by enhancing the quality of 
service, by adapting to changing needs and by improving productivity. 


Traditional New 

Merit Quality 

Excellence Innovation 

Effectiveness Initiative 

Economy Creativity 

Objectivity and impartiality in advice Resourcefulness 
Speaking truth to power Horizontality 

Fidelity to the public trust Teamwork 
Neutrality/non-partisanship Service to clients/citizens 
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Ethical Values 


e Values such as honesty, integrity and probity are no different from those found in other sectors of society. 
However, they take on a particular meaning in the public service where they imply the ability to hold a 
public trust and to put the common good ahead of any private or individual self-interest. 


Integrity Equity 

Honesty Discretion 

Probity Public trust 
Prudence Disinterestedness 
Impartiality 


People’s Values 


e The public service should display the same values of fairness, equity, courtesy, caring and concern to its 
employees as it does to other citizens of Canada. 


e Because citizens in a democracy are equal bearers of rights and duties, it is a principle of the public service 
that citizens should be treated equitably, without favouring anyone. 


e Balancing the interests and preserving the rights of citizens in a fair and equitable manner is 
fundamental to public service. 


Respect Tolerance Moderation Courage 
Concern/caring Openness Decency Reasonableness 
Civility/courtesy Fairness Humanity Collegiality/participation 


The report also called for further examination of this outline of core public service values by indi- 
vidual departments. To varying degrees, that process has taken place in some organisations, and indi- 
vidual departmental mission or vision statements are often linked to some of these core values. The 
report also resulted in the preparation of several support documents, such as a handbook on values 
and ethics and a booklet on initiating a values and ethics dialogue. 


The fourth Annual Report of the Clerk of the Privy Council and Head of the Public Service also 
addressed the values which form the foundation of public service. 


How stated core public service values are communicated to public servants 


The following forms are used: 
e Core values are automatically provided when someone joins the public service. 
e The statement of core values is part of the employment contract/document. 


e Discussion is ongoing as part of a dialogue on values and ethics within specific organisations. 


The “core values” being referred to in this context are those outlined in the Conflict of Interest and 
Post-Employment Code for Public Service, as mentioned in Section I.6). 
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II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


These standards of behaviour are stated in the Conflict of Interest and Post-Employment Code for 
the Public Service, the Treasury Board human resources and/or personnel directives and policies 
(e.g. travel policy), and certain legislative references which have an impact on the behaviour of public 
servants including the Financial Administration Act, Official Secrets Act, Public Service Employment Act, 
the Criminal Code, and the Canadian Human Rights Act. The standards cover the following points: 


e Receiving gifts or benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 
e Official travel. 


e 


Use of corporate credit cards. 
e Work outside the public service. 


e 


Restrictions on post-employment. 


e 


Special conditions/permissions on movement from the public service to the for-profit sector. 
e Involvement in political work. 

There are also guidelines/requirements for specific groups, such as: 

e Department of National Defence (military personnel). 

¢ Procurement officers at the Department of Public Works and Government Services. 


e Professional standards for lawyers, doctors, engineers, accountants and actuaries. 


e 


Industry Canada (re: gifts). 
e Revenue Canada (customs officers). 


Specific guidelines for standards of behaviour for public office holders are stated in the Conflict of 
Interest and Post-Employment Code for Public Office Holders (which includes, in part, ministers and 
deputy ministers, although it does not include other public servants who are covered by a separate code): 


“Every public office holder shall conform to the following principles: 


e Public office holders, in fulfilling their official duties and responsibilities, shall make decisions in 
the public interest and with regard to the merits of each case. 


e A public office holder shall take care to avoid being placed or the appearance of being placed 
under an obligation to any person or organisation, or the representative of a person or organisation, 
that might profit from special consideration on the part of the office holder. 


e In the formulation of government policy or the making of decisions, a public office holder shall 
ensure that no persons or groups are given preferential treatment based on the individuals hired 
to represent them. Ministers are also provided with information by the Prime Minister on their 
appointment to Cabinet which touches on the ministers” relationship with the public service and 
the division of responsibility and accountability.” 


Minimum standards of behaviour for the public service are stated in the Criminal Code. 


b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct or indirect corruption of public officials/corruption committed by public 
officials. 


e Breach of trust by public officials. 
e Fraud perpetrated on the government. 121 
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e To interfere with the administration of justice. 
e To procure or facilitate the commission of an offence. 


e To protect from detection or punishment a person who has committed or intends to commit an 
offence. 


Further prohibitions and restrictions are imposed on public officials by the Official Secrets Act 
which states that they must maintain confidentiality of classified information. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


The following measures are used: 

e Providing rules/guidelines/policies for recruitment and promotion procedures. 

e Basing recruitment and promotion on merit. 

e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, 

e Publicising vacant positions and auditing/monitoring selection procedures. 

e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


Special attention is given to officials in positions particularly susceptible to corruption, with 
additional guidelines for over 50 federal departments and agencies, and audits. 


b) Informing and training public servants on ethics issues 


No broad-based mandatory co-ordinated training on ethical matters is offered, although some 
departments do have training programmes for staff. Executive training programmes take values and 
ethics issues into account with formal training modules available for those seeking such information and 
guidance. The release of the report of the deputy ministers task force on values and ethics also began a 
process of consultation and discussion on these issues which included the preparation of formal 
workshops on values and ethics. 


Responsibility for administration of the Conflict of Interest Code for the Public Service is delegated 
to deputy heads of departments. Public servants can seek the advice of specialised officers, i.e. in the 
departmental human resources branches, regarding ethics related matters. However, the first point of 
contact for such matters rests with the employee and his/her manager. All departments offer formal 
Employee Assistance Programmes which can also provide related counselling. A number of departments 
have established departmental ombudsmen to assist as well. 


c) Other measures to promote high standards of conduct and assist prevention 


Measures include: 


e Identifying and reporting conflict of interest situations, especially in areas of financial management, 
post public employment, receiving gifts or benefits such as fees, payments or entertainment, or in 
case of outside activities. 


e Providing redress against administrative decisions. 


e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption 
are disqualified/suspended from future tenders/bids). 


e Specific controls on public procurement procedures. 


e Risk assessment of the areas susceptible to misconduct. 
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d) Disclosure policy 


All public office holders are required to make a confidential disclosure of assets, liabilities, invest- 
ments, outside activities and offers of hospitality and benefits upon appointment and any changes in their 
personal situation are to be reported in 30 days. Yearly review is also initiated by the Ethics Counsellor. 


For public servants, confidential disclosure is required when they have assets, activities or 
investments which have some relationship with the exercise of their duties and responsibilities. 


The disclosed information is used to provide guidance and instruction to the declaring employee 
as to the conduct of his/her official duties to ensure that any real, apparent or potential conflict of 
interest is resolved in the public interest. 


This information is protected by the Privacy Act, and used for recommending measures to prevent 
real or potential conflicts of interest from arising. 


e) Procedures to report misconduct/suspected corruption 


There are no procedures or obligations for public servants to report misconduct committed by 
public servants. Protection is available to public servants who expose wrongdoing, thanks to anonymity 
and confidentiality of personal information (Privacy Act). For the public, no special procedures are 
available to expose wrongdoing committed by public servants. 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control supports corruption prevention efforts. All federal officials must certify that they 
will obey conflict of interest rules. There are also financial and management controls. Internal audits of 
departmental practices and finances provide management with information that can be used to identify 
specific acts of corruption, as well as systemic weaknesses that could permit such acts. Follow-up mech- 
anisms to implement recommended measures for systemic improvements are used through the Auditor 
General and the departmental management. 


Internal control is required by law and by general policy. Its frequency varies according to the audit 
review schedules. Supervisors (for internal departmental audits), and Parliament (for the Auditor Gen- 
eral) have access to the reports of the reviews. 


g) Disciplinary procedures in case of a breach of public service standards 


The disciplinary measures — from reprimand, fine to dismissal or disqualification from public 
office — are stated both in agency documents and laws. For example, sections 80 and 81 of the Financial 
Administration Act provide for the following disciplinary measures: 


“Every officer or person acting in any office or employment connected with the collection, manage- 
ment or disbursement of public money who: 


a) receives any compensation or reward for the performance of any official duty, except as by law 
prescribed; 

b) conspires or colludes with any other person to defraud Her Majesty, or makes opportunity for 
any person to defraud Her Majesty; 

c) designedly permits any contravention of the law by any other person; 


d) wilfully makes or signs any false entry in any book, or wilfully makes or signs any false certificate 
or return in any case in which it is the duty of that officer or person to make an entry, certificate 
or return; 


e) having knowledge or information of the contravention of this Act or the regulations or any reve- 
nue law of Canada by any person, or of fraud committed by any person against Her Majesty, 
under this Act or the regulations or any revenue law of Canada, fails to report, in writing, that 
knowledge or information to a superior officer; or 
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f) demands or accepts or attempts to collect, directly or indirectly, as payment or gift or otherwise, 
any sum of money, or other thing of value, for the compromise, adjustment or settlement of any 
charge or complaint for any contravention or alleged contravention of law, 


is guilty of an indictable offence and liable on conviction to a fine not exceeding five thousand 


dollars and to imprisonment for a term not exceeding five years.” 


Idem, where bribes are offered or accepted. “Every person who: 


a) promises, offers or gives any bribe to any officer or any person acting in any office or employ- 
ment connected with the collection, management or disbursement of public money, with intent: 


i) to influence the decision or action of that officer or person on any question or matter that is 
then pending, or may, by law, be brought before him in his official capacity; or 


ii) to influence that officer or person to commit, or aid or abet in committing any fraud on the 
revenue, or to connive at, collude in, or allow or permit any opportunity for the commission 
of any such fraud; or 


b) accepts or receives any such bribe, 
is guilty of an indictable offence and liable on conviction to a fine not exceeding three times the 


amount so offered or accepted and to imprisonment for any term not exceeding five years.” 


V. 


a) 


Scrutinising misconduct in the public service 


Institutions and procedures to investigate and prosecute misconduct 


The institutions in place to investigate misconduct include: 


e Internal Departmental Audit and Personnel and Human Resources and other officials within 
departments (who examine departmental practices and operations on an ongoing basis thus 
having the potential to uncover misconduct). 


e The Comptroller General (who examines overall public service practices). 

e Central agencies (who advise senior government officials on misconduct). 

e The Auditor General (who audits the finances of all government operations). 

e The Royal Canadian Mounted Police (who investigates breaches of law). 

Investigations are initiated and structured based on the nature of the breach alleged and are gen- 


erally led by the Royal Canadian Mounted Police. The Attorney General is in charge of prosecuting mis- 
conduct and corruption in the public service. Certain investigative or prosecuting bodies are 
empowered to bring suspected cases of corruption directly to court. The Ethics Counsellor, when asked 
by the Prime Minister, may also undertake investigations on ethics related matters. 


b) 


Institutions in place to perform independent scrutiny of the administration 


These include: 

e Parliament /Parliamentary committee. 

e Independent/external auditors reporting to elected bodies such as Parliament. 

e Courts for judicial review. 

e Independent office of ethics (not at federal level: it exists in each province/territory). 

There are procedures/mechanisms available to bring wrongdoing to the attention of bodies exercis- 


ing independent scrutiny on public service activities, through complaints to parliamentary committees or 
the Auditor General. According to the Auditor General Act: 
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“The Auditor General is the auditor of the accounts of Canada, including those relating to the Con- 
solidated Revenue Fund and as such shall make such examinations and inquiries as he considers 
necessary to enable him to report as required by this Act. The Auditor General shall report annually 
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to the House of Commons and may make [...] not more than three additional reports in any year to 
the House of Commons on the work of his office; and on whether, in carrying on the work of his 
office, he received all the information and explanations he required. Each report of the Auditor 
General shall call attention to anything that he considers to be of significance and of a nature that 
should be brought to the attention of the House of Commons, including any cases in which he has 
observed that: 


e Accounts have not been faithfully and properly maintained or public money has not been fully 
accounted for or paid, where so required by law, into the Consolidated Revenue Fund. 


e Essential records have not been maintained or the rules and procedures applied have been 
insufficient to safeguard and control public property, to secure an effective check on the assess- 
ment, collection and proper allocation of the revenue and to ensure that expenditures have been 
made only as authorised. 


e Money has been expended other than for purposes for which it was appropriated by Parliament. 
e Money has been expended without due regard to economy or efficiency. 


e Satisfactory procedures have not been established to measure and report the effectiveness of 
programs, where such procedures could appropriately and reasonably be implemented. 


e Money has been expended without due regard to the environmental effects of those expenditures 
in the context of sustainable development. 


The Auditor General may make a special report to the House of Commons on any matter of press- 
ing importance or urgency that, in the opinion of the Auditor General, should not be deferred until 
the presentation of the next report [...]. The Auditor General may, if in his opinion such an assign- 
ment does not interfere with his primary responsibilities, whenever the Governor in Council so 
requests, inquire into and report on any matter relating to the financial affairs of Canada or to pub- 
lic property or inquire into and report on any person or organisation that has received financial aid 
from the Government of Canada or in respect of which financial aid from the Government of Canada 
is sought.” 


The reports of the Auditor General are published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


The Public Service Values and Ethics Office within the Treasury Board Secretariat (employing five 
people) and the Office of the Ethics Counsellor (with 23 people) are assigned to co-ordinate and man- 
age the implementation of the government ethics policy. Human resource management staff across 
departments support the administration of conflict of interest matters. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


Proactive administration (particularly under the direction of deputy ministers), and provision of 
advice to public office holders by the Office of the Ethics Counsellor, the Office of the Auditor General 
and media reports, allow an assessment of the effectiveness of measures promoting ethical conduct 
and preventing misconduct. The prevention measures are assessed with each new government (every 
4-5 years). 


The Conflict of Interest and Post-Employment Code for Public Office Holders, the Conflict of Inter- 
est and Post-Employment Code for the Public Service, the Criminal Code, the Lobbyists Registration 
Act, the Lobbyists Code of Conduct, and laws for individual agencies (e.g. National Energy Board) are 
considered as successful instruments for corruption prevention. 
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CZECH REPUBLIC 


I. The general context for managing ethics in the public service’ in the Czech Republic 


a) The principal ethics-related issues which have confronted the public service in the Czech Republic during 
the past 10 years, and especially within the past 18 months 


The main problem which has confronted the public service in the Czech Republic since the fall of 
communism is the growing disparity between wages in the private and public sectors. While the real 
wage has grown by 35.5% in the private sector, growth in the public sector is only 23.7% (compared 
to 1992). This, combined with the growing amount of work in the public service, results in a high rate of 
fluctuation of personnel and in low interest on the part of qualified experts to work in the public sector. 


6) Recent measures to improve ethical conduct in the public service 


In the last decade the following principal acts, inter alia, were amended: Criminal Act, Criminal 
Order, Labour Act, Act on the Administration of Taxes and Fees, Offence Act. Individual administration 
authorities also adopted many internal rules. In February 1999 the Government of the Czech Republic 
adopted the National Programme to Fight Corruption. 


c) Plans in preparation to address ethical issues in the Czech public service 


The most important approach currently in preparation is the Act on Civil Service, which is in an 
inter-ministerial reviewing process prior to its submission to the government on 31 December 1999. The 
Bill itself will be submitted to the government by 30 September 2000. The Ministry of the Interior is 
drafting the “Bill on the Police and the Labour Relations (employment) of the Policemen” which will reg- 
ulate the public service relations for the policemen. The Ministry is also preparing a new career struc- 
ture and a Programme of Prevention of Criminal Practices by Police Officers. The Act on Professional 
Soldiers is currently in Parliament. 


A non-governmental organisation, named Business and Public Service Ethics is preparing a pro- 
posal of the Code of Conduct of Public Servants in co-operation with several ministries, including the 
Ministry of Agriculture, the Ministry of Education, Youth and Physical Training, and the Ministry of the 
Interior. The proposal should be submitted to the Government till 31 August 2000. In the Concept of 
Public Servants” Training adopted by the Government in June 1999, there is a special section dedicated 
to training of public servants on ethic issues. 


II. Core values for the public service 


a) Stating core values for the public service 


The core values are stated in the General Labour Code, especially in § 73 art. Paragraphs 2-5 which 
are focused on public servants, and in other related special acts. The values are also part of obligatory 
labour rules stated in every agency of the public service. According to these statements, public servants 
are obliged to: 


e Act and decide impartially. 
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e Maintain secrecy on facts learned during their service if it is in the interest of their employer not 
to communicate these facts to third persons. 


e Not to receive gifts or benefits relating to their job. 
e Not to act in a way that could lead to conflict of public and personal interests. 


6) The stated core public service values are communicated to public servants 


The following forms are used: 
e Core values are automatically provided when someone joins the public service. 
e They are provided when someone takes up a position in a different public service agency. 


e Depending on the agency, the statement of core values is part of the employment contract/ 
document, when collective or individual contracts are used in the public service. 


e Depending on the technical facilities in particular agencies, core values are communicated by 
instruments of new technology (such as Internet). 


c) The current statement on core public service values was enacted in 1992 


Relevant regulations of § 73 were added to the General Labour Code on 23 April 1992. Officials of 
the Federal Ministry of Labour and Social Affairs prepared this amendment of the Labour Code. As with 
every act or amendment, it had to go through a reviewing process in every ministry and some other cen- 
tral agencies. 


II. Standards of behaviour for the public service 


a) Statements of the standards of behaviour expected of public servants 

The expected behaviour of public servants is stated mainly in the General Labour Code and in labour 
rules. These documents are available to any citizen. Expectations cover the following specific points: 

e Receiving gifts or benefits such as fees, payments, entertainment. 

e Use of official information. 

e Use of official property/facilities. 

e Official travel. 


e Special conditions/permissions on movement from the public service to the for-profit sector are 
not used generally, but in some cases (e.g. tax officers, some of the police officers) there is a 
promise of secrecy after leaving the public service and some special conditions are also stated in 
the Act on State Statistical Service and in some of the labour rules. 


e Involvement in political work only in special cases (e.g. Director of the Office for Protection of 
Economic Competition). 


In addition to the general standards applicable to all public servants there are specific guidelines/ 
requirements for certain groups in the public service. For example: the Act on State Statistical Service 
enumerates some special requirements for public servants working in statistical service; specific guide- 
lines also exist for the Customs Service; and some specific requirements for tax officers (e.g. promise of 
secrecy, and restrictions on additional employment) are stated by law. Moreover, the Act on Wage and 
Other Requisites Related to Functions of State Representatives enumerates some special requirements 
related to wages and benefits of officials working at the political/administrative interface. 


The minimum standards of behaviour for the public service are stated in the following legal 
documents: 


e General Labour Code. 
e Administrative Proceedings Act. 
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e Act on Conflict of Interest. 
e Act on State Statistical Service. 


e Act on Malpractice of Public Functionaries (public functionaries include Members of Parliament, 
senators, members of the government (ministers) and the chairmen (heads) of other central state 
agencies who are not members of the government). 


b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 
e Abuse of office or public trust. 


Furthermore, additional prohibitions and restrictions are imposed on public officials by the follow- 
ing legislation. The Act on Conflict of Interest restricts elected officials from abusing their office, power 
or information, from receiving personal benefits, and from participating in other businesses. It also 
defines an irreconcilability of functions in Parliament and in some administration authorities, namely 
ministries (in appointed or decision-making functions), the army, the police, the State Attorney’s Office, 
the Supreme Audit Office, etc. The Act on State Statistical Service obliges public officials in statistical 
service to maintain secrecy on individual data received during their service. The Act on Tax and Fees 
Administration obliges tax administrators to maintain secrecy on individual data received during their 
service and to pay special attention to the rights of taxpayers and persons involved in the tax adminis- 
tration process. 


The Chamber of Deputies adopted a new Act on the Protection of Personal Data on 27 January 2000; 
it should enter into force in the second half of 2000, after approving by the Senate. The Act forbids to 
collect personal data without accord of the persons concerned. Keeping of the Act will be supervised by 
the newly created Office for the Protection of Personal Data; any person concerned will be entitled to 
submit a complaint to this Office. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


e Ethical considerations are consistently taken into account in the recruitment process, and ethical 
considerations are also taken into account during the probation period. 


e Considering ethical behaviour in the performance appraisal, according to internal guidelines. 
Special attention is given to officials in positions particularly susceptible to corruption: 


e In the area of tax administration, a new organisational structure was established, which ensures 
that various tax officers participate in the process. This means that it is impossible for a taxpayer 
to deal with only one tax officer. 
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e As a new initiative, a proposal for the rotation of customs officers in different functions has been 
prepared and is soon to be implemented. 


b) Informing and training public servants on ethics issues 


There is currently no general guideline for training of public servants on ethics issues. Thus, the 
form of the training depends on individual agencies of the public service. Even then, the preparation 
differs depending on the functions of individual public servants. For example, the Ministry of Finance 
provides special training which also includes ethical issues for customs officers. The Czech Statistical 
Office and the Ministry of Education, Youth and Physical Training provide entrance courses for every 
new employee where ethical issues are also discussed. 


Ethics issues are also a part of training programmes provided by the Institute of Local Administra- 
tion. As mentioned above, the government recently adopted the Concept of Public Servants” Training. 
It assumes that a very important part of the standard training programmes for public servants will con- 
sist of ethics issues. This means that ethics will be part of a basic common module of training for every 
public servant. 


There are no special institutions or persons to give guidance, advice, counselling or consultation 
to public servants to resolve their work-related ethical problems and dilemmas. Providing such help is 
the managers” responsibility. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identification and reporting of conflict of interest situations, especially in areas of financial manage- 
ment, post public employment, receiving gifts or benefits such as fees, payments or entertainment. 


e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption 
are disqualified/suspended from future tenders/bids). 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required 
from elected officials and senior public servants. The following information is required to be disclosed 
on an annual basis: 


e Assets and liabilities. 

e Sources and level of income. 

e Outside positions. 

e Gifts. 

The information provided by the elected officials to Parliament is accessible to any citizen. How- 
ever, the legal provisions (Act No. 287/1995 CoL) deal with the possible abuse of declared information 
on personal assets, gifts, etc. in order to avoid that the information be abused by non-truthful or incom- 


plete interpretation. Information provided by senior officials and elected officials to the National 
Security Office (NSO) is confidential, accessible only to the NSO. 


e) Procedures to report misconduct/suspected corruption 


For public servants, legal protection is available when exposing wrongdoing in the public service. For 
the public, special procedures are available — such as help desk, telephone line — to expose wrongdoing 
committed by public servants in certain sectors (i.e., in the police and the Customs Service). Another gen- 
eral forum, the Government (Board) for the Protection of Economic Interest is an advisory organisation of 
the government — established on 23 September 1998 (Gov. Resolution No. 623) — to take over the fight 
against corruption including control of the privatisation process of state (public) enterprises. 
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f) Internal control to support the improvement of ethical conduct in the public service 


There are internal control departments in every public service organisation. The type and scope of 
their activities depends on the character of the organisation. Thus, for example, in the Ministry of 
Finance, internal control is provided by the Control Department, the General Director's Inspection 
Department and control departments in every territorial financial institution. 


Internal control detects imperfection and inefficiencies and provides recommendations as a basis 
for follow-up improvements. Generally, there is no required type of follow-up measure, but very often 
follow-up control is required to find out how previously detected imperfections were dealt with. 


Depending on the character of the institution, in some organisations (e.g. the Ministries of Finance 
and Justice) internal control is required by law. In some other central agencies (e.g. Czech Statistical 
Office) internal organisational rules specify the rules and conditions of internal control. Depending on 
the character of the institution, internal control is carried out annually or according to actual needs and 
the programme of controls. 


g) Disciplinary procedures in case of a breach of public service standards 


The General Labour Code states that the employee can be dismissed in case of serious breach of 
standards. Various disciplinary measures are contained in special laws regulating the service relationships 
of certain groups of public servants, such as policemen, members of the prison service or customs officers. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


Bodies in place investigating misconduct and corruption in the public service are: 
e An investigative body which operates with jurisdiction over the whole public service. 
e An investigative function which exists inside individual public service agencies. 


Examples are the Police of the Czech Republic (its Service for Detecting Corruption and Serious 
Economic Criminality), and the Inspection of the Ministry of the Interior and the Inspection of the Cus- 
toms Service, which are accountable to respective ministers and financed from the resources of 
respective ministries. 


Bodies in place prosecuting misconduct and corruption in the public service are: 
e The Ministry of Interior’s investigators. 

e State attorneys. 

e Independent courts. 


Investigative and/or prosecuting bodies are empowered to bring suspected cases of corruption 
directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 
e Parliament/Parliamentary committee. 


e Independent/external auditors reporting to elected bodies such as Parliament or the municipal 
council. 


e Courts for judicial review. 
e The Supreme Audit Office. 


According to the law, the responsibility of the Supreme Audit Office is to control the administration of 
state property and financing, the application of the State Budget, and tendering of public procurements. 
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The frequency of the external audits is determined by a plan approved by Parliament. The reports of 
the Supreme Audit Office are published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government anti-corruption policy 


A national corruption prevention plan/strategy has been developed. The National Programme to 
Fight Corruption is a document adopted by the Czech Government. It describes the situation of the 
Czech Republic in the area of corruption, and defines basic methods and measures for fighting it. The 
programme also enumerates individual steps in the process, including their objectives, time schedule 
and means of monitoring their successful implementation. 


The main priorities of the Programme are the development of a democratic and pluralistic society, 
transparency of the administrative system, promoting freedom of the media, international co-operation 
in the fight against corruption, transparency of financing of political parties, openness in the govern- 
ment information policy (i.e. discussing the causes of corruption), etc. The Programme sets a time 
schedule for measures to fight corruption, including legislative and organisational arrangements and 
arrangements in the area of education, it concerns a strategy vis-à-vis the media, and in the area of 
international co-operation. 


Non-governmental organisations like Transparency International and Czech ETHICScentrum are 
often consulted and their representatives take part in the process of document preparation and the 
development of policies in the field of ethics (See section I.c) above). 


b) Assessing the effectiveness of measures promoting ethical conduct and preventing misconduct 


The Czech Republic is still in the period of transition from communism to democracy. Policies and 
legislative measures in many areas, including ethics, are still being created or are quite new. Thus, the 
main issue now is to implement those policies and measures effectively, and it is too early to evaluate 
their effectiveness. 


As already mentioned, the recently adopted National Programme to Fight Corruption provides 
many measures to promote ethical conduct and prevent corruption and misconduct, and sets a time 
schedule for their implementation through 2001. After all the described measures have been imple- 
mented and functioning for some time, an assessment will be made of their effectiveness and consistency 
with the policies set. 
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I. The general context for managing ethics in the public service in Denmark 


a) The principal ethics-related issues which have confronted the Danish public service during the past 
10 years, and especially within the past 18 months 


According to corruption surveys, Denmark is among the least corrupt countries in the world. Never- 
theless, compared to most other countries Denmark has very little formal regulation of the behaviour of 
civil servants, and detailed codes of conducts are practically non-existent. On the surface this could seem 
like a paradox, but the explanation lies in the tradition and culture of the civil service in Denmark. 


Following the first free Constitution in 1849, continuous efforts have been made to strike a balance 
between loyalty and integrity of the civil service. In 1851 the first law on pensions was passed which gave 
civil servants considerable protection against the king and government by securing them a generous 
pension if they were discharged free of guilt. This law served to protect the integrity of civil servants. 


The law on wages of 1860 — which gave civil servants a monthly wage dependent on seniority and 
rank — further strengthened the position of the civil servants. It also served to increase their loyalty by 
making it less attractive to have extra work outside the civil service, since the income from such 
activities was deducted from the monthly wage. 


Without giving a detailed historical analysis of the development of the civil service, it would be fair 
to say that already at a very early stage considerable efforts were made to avoid corruption and ensure 
loyalty and integrity. The most visible sign of the success of these efforts is that today the loyalty and 
integrity of the civil service are not dependent on any kind of specific regulation or rules. Rather they 
depend on the culture and modus vivendi which are a result of more than a century’s effort to create a 
modem and competent civil service. 


Contrary to the experience of many other OECD countries, the implementation of the ideas of “new 
public management” in Denmark has not led to a severe backlash in the identity and values of the civil 
service which could give rise to ethical considerations. The reason for this may be the rather piecemeal 
and pragmatic attitude towards public sector reform in Denmark, which has never taken place without 
extensive dialogue with civil servants. At the same time major new initiatives such as performance- 
based contracts and performance-based pay have not been implemented full-scale before pilot 
projects and experiments had been carried through and evaluated. This approach has helped adjust 
and improve ideas in order to prevent ethical dilemmas or undesired effects. 


However, this should not lead to the impression that ethical issues have been completely absent 
from the political agenda, but compared to other countries the ethical issues have not (yet) attracted 
very much attention. The principal ethics-related issues which have been debated have centred on the 
political/administrative interface. More specifically debates have arisen concerning the relationship 
between ministers and civil servants (and the use of political advisers), freedom of speech for civil 
servants, and the right and duty of civil servants not to accept illegal instructions. 


Especially the last issue attracted considerable attention following the so-called “Tamil-case” in the 
late 1980's and early 1990s which had to do with illegal administration of the rules concerning refugees. As it 
turned out, the illegal action had been ordered directly by the Minister of Justice, but had been accepted 
and obeyed by the rank and file in the ministry. The case led to the fall of the conservative-liberal 
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government, the minister was taken to the Constitutional Court, and some of the top civil servants were tried 
at a civil servants tribunal. 


b) Recent measures to improve ethical conduct in the public service 


Concerning the issues mentioned above, they have normally appeared on the political agenda 
because of a specific case. In these cases necessary actions have been taken e.g. by setting up a special 
investigative commission or the Ombudsman making official statements about freedom of speech for civil 
servants. But the cases in themselves have not resulted in major changes in rules, codes of conduct, etc. 


On the issue of the relationship between ministers and civil servants, a White Paper has been pro- 
duced. This has succeeded in creating consensus about which advisory functions a civil servant can 
undertake and under which conditions ministers can bring in so-called special advisers, who are not 
part of the normal staff of the ministry. 


Concerning the right and duty of civil servants not to accept illegal instructions, two White Papers 
have been produced which have specified the situations in which the civil servant should not — or could 
not be expected to — accept instructions. Furthermore the legal consequences of such refusal have also 
been made more precise. However, the ongoing debate in the civil service community following these 
White Papers should not be considered as something negative, since it serves to further reinforce civil 
service morale and integrity. 


c) Plans in preparation to address ethical issues in the Danish public service 


In order to inspire a debate among civil servants, politicians, etc., reinforcing the focus on ethics to 
ensure that ethical considerations will also be prominent in future management reform, the government 
is planning to publish a new guidance book with articles on different aspects of ethics and values in the 
public sector. The approach will not concentrate on corruption since this is not seen as a problem in the 
Danish context; rather it will focus on how to preserve what is positive in the traditional civil service 
identity and values in a time of transition and reform of the public sector. 


II. Core values for the public service 


a) Stating core values for the public service 


The core values for the public service are the following: 
e Legality. 

e Impartiality. 

e Honesty. 

e Efficiency. 

e Consideration. 


They are stated in legislation, in court decisions, and in decisions from the Ombudsman and the 
Ombudsman’'s concept of best administrative practices. The core values for the public sector are also 
stated in the Central Government Personnel Policy. 


The Ministry of Finance is the overall employer for 200 000 central government employees who 
have jobs as different as those of university professors, train drivers, policemen, administrative 
employees in the central administration, and ballet dancers. Consequently, the Minister of Finance is 
negotiating pay and employment terms and conditions with the various employee organisations. One of 
the tasks related to this is the development of the overall personnel and pay policy framework, published 
in a series of books. These books provide guidance, inspiration and management tools to establish local 
personnel policies. 
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It is a central issue for government that the public sector provides good, efficient services to citi- 
zens and society, as well as attractive workplaces for all government employees. Thus demands are 
made on all government organisations for professionalism, flexibility, and a sense of responsibility. 


6) How stated core public service values are communicated to public servants 


The Ombudsman’s annual report, the Central Government Personnel Policy, and guides published 
by the individual ministries, etc., are means of communicating stated core public service values to public 
servants. 


c) The statement on core public service values has not been revised in the last decade 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


There is no general code of conduct for the Danish public service. Statements on standards of 
behaviour expected of public servants can be found in several documents. The standards of behaviour 
cover the following points: 


e Receiving gifts or benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 

e Official travel. 

e Use of corporate credit cards. 

¢ Employment outside the public service. 


Specific institutions have established additional guidelines for their employees. The Tax and Cus- 
toms Agency has published a guide regarding secondary employment. This guide states that it is the 
employee’s responsibility to avoid conflicts of interest and ensure that his or her secondary employ- 
ment does not create any kind of uncertainty of the Agency’s impartiality. The Danish Financial Supervi- 
sory Authority has more strict rules regarding personal finances and ownership. With the same purpose 
as the Tax and Customs Agency — to make certain that personal dispositions do not influence the job — 
employees are requested to give access to their personal accounts and report any kind of change in 
their financial situation, e.g. new mortgages, etc. 


As was mentioned under I.6), three White Papers have been produced which deal with various 
aspects of the dilemmas and challenges facing civil servants at the political/administrative interface. 
As an example, the guidelines are quite precise about which kinds of advice a civil servant is supposed 
to give. The Danish “rules” are quite liberal inasmuch as the civil servant who is part of the strategic/ 
political advice structure can be expected, for example, to give advice on the parliamentary outcomes 
of different strategies. If the minister feels the need to employ a special adviser, this is also possible, as 
long as it is made explicit that the person cannot give instructions to the rank and file of the ministry 
and that the person must leave his or her position if a change of government takes place. Generally 
speaking, guidelines for civil servants working at the political/administrative interface are primarily 
based on tradition and unwritten rules. 


Minimum standards of behaviour are primarily laid down in the Danish Public Administration Act, 
Civil Servants Act, and the Penal Code. The Danish Public Administration Act contains provisions on the 
following subjects: 


e Disqualification. 
e Guidance and representation. 


e Political parties access to files. 
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e Hearing of parties. 

e Giving of grounds, etc. 

e Guidance on appeal. 

e Professional secrecy, etc. 


The Act applies to consideration of matters in which a decision has been or will be made by an 
administrative authority. The provisions on disqualification also apply to consideration of matters on 
the making of contracts and similar civil law agreements. The Civil Servants Act states in section 10, the 
fundamental principle that the behaviour of a civil servant both inside and outside the service must be 
worthy of the respect and confidence demanded of his profession (decorum officiale). According to 
section 17 of the Act a civil servant may hold outside positions only when this is consistent with his 
duties as a civil servant. Sections 19-24 contain provisions for disciplinary sanctions for misconduct. The 
Penal Code deals with corruption (in chapter 16 concerning misconduct in the public service, 
Sections 144 and 145), and the more severe cases of misconduct. 


6) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 
e Abuse of office or public trust. 


Further prohibitions and restrictions, described in the last paragraph of III.a) above, are imposed 
on public officials by the Civil Servants Act. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These measures include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies and publicising vacant positions. 


In general, no special attention is given to officials in positions particularly susceptible to corrup- 
tion, except for the Tax and Customs Agency and the Danish Financial Supervisory Authority mentioned 
under IIl.a). 


b) Informing and training public servants on ethics issues 


There is no centrally organised training system in Denmark. Individual organisations form their own 
training programme based on voluntary courses. Courses on ethics may be part of these programmes. 


As stated above, both legislation and the central personnel policy cover the main issues in regard 
to ethical guidelines. When an employee finds himself/herself in a situation of doubt, it is common to 
seek advice from the immediate superior or the trade union representative. 
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c) Other measures to promote high standards of conduct and assist prevention 


These measures include: 

e Identifying and reporting conflict of interest situations, especially in areas of financial manage- 
ment, receiving gifts or benefits such as fees, payments or entertainment, and on insider rules 
regarding securities, etc. 

e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 


e Setting standards for timeliness of responding to requests. 


d) Disclosure policy 


There are no general disclosure requirements. Section 6 of the Danish Public Administration Act 
provides that any person who knows of circumstances as referred to in subsection (1) of Section 3 (dis- 
qualification) shall as soon as possible advise his superior. Some senior officials are required to report 
their appointment as member of the board of directors of certain companies. 


The information received under Section 6 of the Danish Public Administration Act is used by the author- 
ity concerned in order to decide whether the civil servant should be disqualified from the case. Similarly, the 
information concerning board members is used in order to avoid possible conflicts of interest. 


e) Procedures to report misconduct/suspected corruption 


Generally there are no specific procedures for civil servants to report misconduct or suspected cor- 
ruption. However, it is part of the managers” duties to supervise staff and report misconduct or sus- 
pected corruption. Protection/safeguard is available to public servants who expose wrongdoing: 
ordinary protection against dismissal or other adverse reactions will apply in these cases. For the pub- 
lic, special procedures are available to expose wrongdoing committed by public servants, such as 
complaint procedures and the ombudsman. 


f) Internal control to support the improvement of ethical conduct in the public service 


Both financial and management control are used by the management of public service organisa- 
tions to e.g. promote ethics. Since internal control is both required by law and by general policy, the 
control forms and control frequency vary from organisation to organisation. A wide range of control forms 
is being used. An increasing use of control can be identified in Danish public service organisations. 
Typical tasks for the control functions or units are: 


e Providing management with relevant information 
e Risk assessment and analysis. 
¢ Budget control and quality control. 


¢ Follow-up on performance contracts (measuring results). 


e 


Tasks of internal consultants. 


Follow-up is required to implement recommended measures for systemic improvements, and regular 
improvements will also be implemented as a result of follow-up mechanisms. Internal control is an inte- 
gral part of the ongoing management procedures. By law the public has the right of access to documents. 
In practice the reports may be used for many purposes such as documentation for the National Audit 
Office of Denmark and as part of the steering relationship between public agencies and departments. 


g) Disciplinary procedures in case of a breach of public service standards 


Under the Civil Servants Act (section 24), disciplinary measures for misconduct range from repri- 
mand to dismissal. A civil servant suspected of misconduct may be suspended (section 19), but may 
challenge a decision concerning disciplinary measures in the courts. 137] 
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V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The principal investigative organisations involved in anti-corruption efforts include: 

e An investigative function inside individual public service agencies and departments. 

e The Ombudsman. 

e An investigative commission which may be set up under the new Investigative Commissions Act. 


Criminal offences committed by civil servants will be prosecuted by the police and the ordinary 
public prosecution and will be brought directly to court. Disciplinary cases will be handled by the 
agency or department itself. In some cases the agency or department is required by the Civil Servants 
Act to hold an inquiry. The decision of the agency or department concerning disciplinary sanctions may 
be challenged before the courts. In disciplinary cases the civil servant may appeal to the courts against 
the decision of the agency or department. 


6) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Public Accounts Committee of the Parliament. 

e Independent/external auditors reporting to elected bodies such as Parliament (NAOD) 
e Ombudsman. 

e Courts for judicial review. 

e National Audit Office of Denmark. 


The National Audit of Denmark (NAOD) is an independent institution carrying out audit of the 
State accounts and of State funds given to institutions. In addition, NAOD has access to review accounts 
wherever the State has invested money, e.g. State-owned limited liability companies. NAOD audits the 
various areas according to materiality and risk. NAOD has drawn up internal guidelines for audits. 
External audit reports are published routinely. 


There are no specific procedures and mechanisms available to bring wrongdoing to the attention of 
bodies exercising independent scrutiny on public service activities. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and anti-corruption policy 


Because of the positive conditions described in Section I. above, there has not been a need to 
develop a national ethics policy or corruption prevention plan. For that reason Denmark has no institu- 
tion assigned to co-ordinate and manage the implementation of a government ethics or corruption pre- 
vention policy. But due to their general assignments on law and public management, the Ministries of 
Justice and Finance play important roles in monitoring problems and policies affecting ethics in public 
administration. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


As mentioned in Section I., both international and domestic surveys show that Denmark is among 
the least corrupt countries in the world. The following factors and methods have contributed substantially 
to the achievement of this favourable position: 


e Establishment of a tradition and culture in the public service which ensure the independence 
and professionalism of the public servants. 
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e The piecemeal and pragmatic approach for introducing public sector reforms in Denmark, which 
has always used extensive dialogue with civil servants, and pilot projects and experiments 
before the implementation of full-scale measures. This approach has helped adjust and improve 
ideas in order to prevent ethical dilemmas or undesired effects. 
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I. The general context for managing ethics in the public service in Finland 


a) The principal ethics-related issues which have confronted the public service in Finland during the past 
10 years, and especially within the past 18 months 


The principal ethics-related issues are: 


e Public management reforms (e.g. management by results and result-based budgeting, the devolution 
of decision-making and overhaul of structural systems). 


e The public service is becoming more market-driven and more internationalised (e.g. the impact 
of the European Union). 


6) Recent measures to improve ethical conduct in the public service 


These include: 
e Revising the criteria and procedures for selection of top government officials. 


e Duty to declare relevant personal commitments. 


c) Plans in preparation to address ethical issues in the Finnish public service 


A project has been launched concerning ethical conduct in the Finnish public sector, which should 
in its final analysis recommend actions to ensure well-functioning institutions and systems for promot- 
ing ethical conduct. The project should be completed in 2000. In addition, there is a plan to provide 
more specific guidelines for ancillary jobs (any office and paid work which the civil servant concerned is 
entitled to refuse, and any profession, trade or business). Moreover, a project is planned to be 
launched concerning ethical conduct in the induction of new-comers in the state administration. 


II. Core values for the public service 


a) Stating core values for the public service 


The following core values are stated for the Finnish public service: 
e Independence. 

e Impartiality. 

e Objectivity. 

e Trustworthiness of government. 

e Transparency. 

e Service-mindedness. 

e Sense of responsibility. 


These core public service values are available to public servants in legal documents, such as the 
Constitution Act and the State Civil Servants Act, and in other forms such as general guidelines, 
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decisions-in-principle, etc. The Constitution Act contains, for example, a provision according to which 
good governance shall be guaranteed by law. The State Civil Servants Act includes a provision about 
the aim of the act “to ensure the efficient and appropriate performance of state duties while also 
meeting the requirements of legal protection”. 

General principles of administrative law are also important legal norms which govern the administra- 
tion. These principles include e.g. objectivity and equality. Moreover, there have been three Government 
Resolutions in the 1990s in which the values are specified or which give general guidelines: 

e The Government Decision-in-Principle on Reforms in Central and Regional Government, 1993. 

e The Government Decision-in-Principle on Revising the Criteria and Procedures for the Selection 

of Top Government Officials, 1997. 
e High-Quality Services, Good Governance and a Responsible Civic Society — Guidelines of the 
Policy of Governance, 1998. 


b) How stated core public service values are communicated to public servants 


The principal forms for communicating core values are through the actions of supervisors and 
colleagues and through training of civil servants. New ways for communicating are being developed. 


c) The statement on core public service values was last revised in 1998 


The Government Resolution of 1998 (High-Quality Services, Good Governance and a Responsible 
Civic Society — Guidelines of the Policy of Governance) outlines guidelines of public management in 
steering the administration. The implementation of the Resolution is the task of the relevant ministries 
jointly with the agencies in their fields. The first part of the Resolution contains the goals and measures 
of the policy of governance and the second part contains the general principles of the reform policy 
(such as further development of political leadership practices and strengthening of the steering and 
evaluation systems of the government). 


Ill. Standards of behaviour for the public service 


a) Statements of the standards of behaviour expected of public servants 


The expected behaviour of public servants is stated mainly in the State Civil Servants Act. There 
are certain obligations, for example, a civil servant shall perform his/her duties properly and without 
delay, he/she shall conduct himself in a manner befitting his/her status and duties, he/she may not 
demand, accept or receive any financial or other benefit if this would reduce confidence in him or in an 
authority etc. Moreover, general information is given, for example in the form of civil service training. 
The following points are covered: 


e Receiving gifts or benefits such as fees, payments, entertainment. 
e Use of official information. 

e Official travel. 

e Work outside the public service. 

e Ancillary jobs. 


In addition to the general standards applicable to all public servants, there are specific guidelines 
and requirements for certain groups in the public service, such as for the police, the tax administration 
and the defence forces. Moreover, an old Code of Conduct — dated back to the 1530s when Finland was 
part of the Kingdom of Sweden - also gives guidelines for judges. 


The minimum standards of behaviour for the public service are stated in the following legal documents: 
e The State Civil Servants Act. 
[142 e The Constitution Act. 
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e The Administrative Procedures Act. 


6) Unacceptable conduct for public officials according to the law 


The following specific types of misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 
e Abuse of office or public trust. 


Further prohibitions and restrictions imposed on public officials by the State Civil Servants Act 
include the following: 


e A prohibition on accepting financial or other benefits. 
e Limitations on ancillary jobs. 


e Civil servants may not make use of, or without permission reveal to others, anything that comes 
to their knowledge in their official capacity regarding which confidentiality is required by law or 
which concerns the health of another person, or which clearly may not be revealed because of the 
nature of the matter. 


e Acting contrary to official duties. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


e Taking ethical considerations into account in the recruitment process. 


6) Informing and training public servants on ethics issues 


In each individual case, an agency uses its discretion to arrange training for newcomers. This may 
also include ethics issues. After that — according to discretion, e.g. when adapting to the particular meth- 
ods of work of the department — public servants have the possibility of participating in further career 
training. The training is organised by the civil service departments concerned and sometimes by the 
Finnish Institute of Public Management. 


There is no special institution or person to give guidance, advice or counselling to public servants 
in order to resolve their work-related ethical problems and dilemmas. It is mainly the managers’ 
responsibility to provide such help. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 

e Requiring reasons for administrative decisions. 

e Setting standards for timeliness of responding to requests. 

e Specific controls on public procurement procedures. _143| 
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d) Disclosure policy 


Disclosure of personal information — such as declaration of personal assets and liabilities, loans or 
outside employment — is required mainly from top civil servants and elected officials when they take up 
their position in the public service and if their relevant circumstances change. A similar disclosure 
system will also be used for judges from 1 March 2000. 


e) Procedures to report misconduct/suspected corruption 


For Finnish public servants, a general obligation is to observe legality. For the public, special pro- 
cedures are available, such as complaint procedures and the ombudsman, to expose wrongdoing 
committed by public servants. 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control is required by law and by general policy. It supports corruption prevention efforts 
by enabling management and administration to detect irregularities and identify problems. On a larger 
scale, general financial, management and legal controls also promote ethics. Internal control reviews are 
used mainly once per year and they require administrative follow-up. Supervisory bodies have access 
to the reports of the reviews. 


g) Disciplinary procedures in case of a breach of public service standards 


The State Civil Servants Act includes provisions on the measures that can be used if a civil servant 
violates or neglects his/her official duties. These measures include written warning, dismissal and 
immediate termination of the official employment. In addition, there is suspension from office, which is 
a safety measure. Rectification of a decision can be requested from the Civil Service Committee. A Civil 
Service Committee decision can be appealed to the Supreme Administrative Court, in which case the 
matter is treated as urgent. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 
The principal investigative and prosecuting organisations involved in anti-corruption efforts 
include: 


e The police and public prosecutors in case of a breach of the penal code (criminal investigation and 
prosecution). These investigative bodies operate with jurisdiction over the whole public service. 


e The employer in the respective administrative departments when a public servant infringes the 
civil service regulations (e.g. violating the provisions of the State Civil Servants Act). 


e An investigative body operating with jurisdiction over the whole public service. 


Investigative and prosecuting organisations are empowered to bring suspected cases of corruption 
directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e The State auditors, the National Audit Office reporting to the Parliament. 
e Ombudsman. 

e The Chancellor of Justice. 


According to the Constitution Act, the State auditors assist the Parliament to oversee the finances 
of the State and supervise compliance with the budget. The State auditors are entitled to obtain 
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information and documents they require from the audited authorities. Provisions regarding the right of 
the State auditors to obtain elsewhere the necessary information for their work are prescribed by the 
Act of Parliament. External audit reviews check both the financial and legal aspects of activities in the 
public service. The external audit reviews are conducted once a year and the audit reports are 
published routinely. 

The Parliamentary Ombudsman oversees the activities of: 

e Public authorities, which include: the Council of State and Ministries, courts of law, government 
offices and institutions, municipal and regional authorities, ecclesiastic bodies (for example, 
parishes of the Evangelic Lutheran and Orthodox Churches). 

e Public servants, including cabinet ministers, judges, police officers, military officers, public prosecu- 
tors, municipal managers, members of municipal councils, social welfare workers, tax commissioners, 
employees of governmental, municipal or ecclesiastic bodies. 

e Others carrying out public functions. 


Anyone may complain to the Parliamentary Ombudsman, regardless of age, citizenship or other 
similar reason. A complaint will be investigated if the Parliamentary Ombudsman finds there is reason 
to suspect unlawful or improper action subject to the Ombudsman’s jurisdiction. The Parliamentary 
Ombudsman cannot intervene in the manner in which a public authority exercises the discretionary 
powers conferred on it by law, unless this discretion is abused. The investigation of complaints involves 
no fees and the complaints are investigated in an impartial manner. 


The Parliamentary Ombudsman may take the following measures: 


e Order a criminal charge to be brought before a court of law against a public servant for misconduct 
in office. 


e Reprimand a public authority or a public servant for improper conduct or faulty proceedings. 
e Express critical views concerning the interpretation of the law by public authorities or public servants. 


e 


Call the attention of the authority or public servant to principles of good administration. 


e 


Recommend law reform with regard to statutory provisions that he or she finds ambiguous, defective 
or inconsistent. 


The Chancellor of Justice, along with the Parliamentary Ombudsman, is the supreme guardian of 
the law in Finland. The Chancellor of Justice supervises the legality of decisions and actions of the 
Council of State, its members and the President of the Republic. From a constitutional point of view, the 
supervision of the legality of the Council of State’s actions is one of the most important duties entrusted 
to the Chancellor of Justice. Furthermore, the Constitution Act of Finland charges the Chancellor of Jus- 
tice to supervise that the authorities, civil servants, employees of public corporations and other per- 
sons in public posts observe the law in the performance of their duties and fulfil their obligations in 
such a manner that no one’s legal rights are violated. 


The Chancellor of Justice investigates notices and recommendations from various authorities and 
undertakes further measures where necessary. The Chancellor of Justice also investigates matters on 
his/her own initiative. For example, news reports in the media or alleged incidents of unlawfulness may 
lead to an investigation. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics policy or anti-corruption policy 


There is no special body in charge of ethics in Finland. In the State administration, central control 
of personnel policy rests with the Personnel Department of the Ministry of Finance. 


There is a project concerning ethical conduct in the Finnish public sector, which should in its final 
analysis recommend actions to ensure well-functioning institutions and systems for promoting ethical 
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conduct. The project should be completed before the end of 1999. Non-governmental organisations 
were involved in the preparation of this project. 
b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


On the one hand, training, guidance and increasing the awareness of good ethics and behaviour are 
considered as successful instruments of corruption prevention. On the other hand, excessive and 
detailed regulations are deemed the most influential negative factor. 
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The general context for managing ethics in the public service in France’ 

The principal ethics-related issues which have confronted the public service in France during the past 
10 years, and especially within the past 18 months 

The main ethics-related issues are as follows: 


e Rapid development of commercial real estate in cities. 


e Insufficient transparency in the awarding of public procurement contracts due to a rigid and 


cumbersome procedure 


e Movement of senior officials to the private sector (known as “pantouflage”) because of higher salaries. 


e The criminal offence of deriving undue advantages from one’s position as a serving or retired 


public servant. 


e Greater interpenetration of the public and private sectors, which exposes central government and 


regional and local public servants to risks of corruption in the current process of decentralisation. 


Recent measures to improve ethical conduct in the public service 


The following measures have been taken regarding public servants who move temporarily or 


permanently to the private sector: 


e Under Section 72 of the Act of 11 January 1984 containing provisions on the central government 


public service and the equivalent sections for the two other levels of the public services, and 
Section 87 of the Act of 29 January 1993, as amended, on corruption prevention and transparency 
of economic transactions and public procedures, public servants in the three levels of public ser- 
vice who leave the service permanently or request a leave of absence are prohibited from exer- 
cising a professional activity in the private sector or the competitive public sector that is 
incompatible with their previous functions in the administration; this legislation also establishes 
an “ethics commission” in each of the three levels of public service. Decree No. 95-168 of 
17 February 1995, as amended, defines the prohibited activities and lays down the procedures 
by which the commissions operate. An ethics commission has been established for members of 
the military and a specific control procedure has been implemented for magistrates. 


In addition, guides to ethics and codes of ethics have been prepared in some administrations for 
their officials in positions particularly susceptible to corruption. Examples in this regard are the 
code of ethics of the national police (Decree No. 86-592 of 18 March 1986), the guide “Ethics for 
Public Servants” prepared for employees of the General Directorate for Taxation (June 1996), the 
guide “Preventing Internal Misconduct” for the heads of post offices, managers and senior offi- 
cials of the Post Office (May 1997) and the guide “Accountability and Ethics”, a reference guide 
for heads of service and managerial staff of the Ministry for Infrastructure, Transport and Housing 
(January 1998). 


Ethical training has been introduced into schools of administration (Ecole Nationale d'Administration, 
regional institutes of administration). 
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c) Plans in preparation to address ethical issues in the French public service 


The following plans are in preparation: 


e Reinforcement of the control exercised by the ethics commissions, which will be extended to all types 
of transfers from positions in the public service to the private sector or the competitive public sector 
(currently only permanent departures and requests for a leave of absence are monitored). 


e The preparation of new codes of ethics and the creation of new commissions, such as the code of 
ethics of the prison administration and the future national commission for security-related ethics. 


e The revision of the Decree-Law of 1936 on multiple pensions, salaries and positions, which 
should lead to new regulations for public officials in this respect. 


e The organisation, under the aegis of the General Directorate for the Administration and Public 
Service, of a committee bringing together inspectorates-general to exchange experience and 
good practice. 


II. Core values for the public service 


a) Stating core values for the public service 


The core values for the public service are defined both in legislation and in jurisprudence. They 
are set out in the codes of ethics and guides to ethics mentioned above. For example, the legislation on 
the public service, and in particular Act No. 83-634 of 13 July 1983 on the rights and obligations of public 
servants (in Title I, Chapter IV, of the General Rules governing the public service), contains a list of the 
obligations of public servants, such as: 


e The obligation to devote their professional activity exclusively to the tasks assigned (Section 25). 
e The obligation to respect professional secrecy and professional discretion (Section 26). 


e The obligation to obey their hierarchical superiors, unless the order given is clearly illegal or 
seriously detrimental to the public interest (Section 28). 


e Accountability for misconduct and disciplinary sanctions (Sections 29 and 30). 


e Public servants are also subject to the rules of the Criminal Code regarding wrongdoing (the crim- 
inal offences of extortion, bribery, illegal use of their position as a public servant to obtain undue 
advantages, embezzlement and misappropriation of public goods and funds). 


Other regulations are applicable to public officials, such as the previously mentioned Decree-Law 
of 29 October 1936 and the Act of 29 January 1993. Certain obligations required of public servants are 
not provided for by legislation, but have been created by jurisprudence. This is the case of the “obliga- 
tion de réserve”, which requires public servants to show restraint when expressing their opinions, and 
especially their political opinions, subject to disciplinary sanctions. However, this obligation is included 
in the rules governing certain categories of public servants, such as judges. 


6) How stated core public service values are communicated to public servants 


These values are communicated to public servants in the following ways: 
e The codes of ethics and guides to ethics mentioned above. 
e Initial training, induction training in each administration and continuing professional training. 


e The dissemination to all administrations of the annual reports of the ethics commissions 
established in the three levels of the public service. 


c) The statement on core public service values was revised during the past ten years 


A number of new provisions have been implemented over the past ten years, in particular the 
[148 aforementioned Act of 29 January 1993, which establishes new anti-corruption measures for public 
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officials and public procedures, and Decree No. 95-168 of 17 February 1995, as amended, which defines 
the private activities prohibited to public officials and lays down the procedures by which the ethics 
commissions operate. 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


There is no single statement of standards of behaviour for public servants, but rather a series of 
standards contained in the Public Service Act, specific legislation, jurisprudence and the codes of ethics 
and guides to ethics of each administration. These standards cover the following points: 


e Receiving gifts and benefits. 


e Use of official information. 


e 


Work outside the public service. 

e Restrictions on post-employment. 

e Special conditions on movement from the public sector to the private sector. 
e Involvement in political work. 


There are also additional guidelines presented in specific codes of professional conduct for certain 
categories. Guides to ethics and codes of ethics have been prepared in some administrations for their 
officials in positions particularly susceptible to corruption, such as: 


e The code of ethics of the national police (Decree No. 86-592 of 18 March 1986). 


e The guide “Ethics for Public Servants” prepared for the employees of the General Directorate for 
Taxation (June 1996). 


e The guide “Preventing Internal Unethical Conduct” for the heads of post offices, managers and 
senior Officials of the Post Office (May 1997). 


e The guide “Accountability and Ethics”, a reference guide for heads of service and managerial staff 
of the Ministry for Infrastructure, Transport and Housing (January 1998). 


e A decree establishing a code of ethics for the prison administration (in the planning stage). 


The minimum standards of behaviour for the public service are defined by the legislation on the 
public service and the various laws contained in the Civil Code, the Criminal Code and the Public 
Procurement Code. 


b) Unacceptable conduct for public officials according to the law 


The following types of misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct or indirect corruption of public officials/corruption committed by public 
officials (Articles 432-11 of the Criminal Code). 


e Abuse of office or public trust (Articles 432-1 to 432-6 of the Criminal Code). 


e Receiving of undue advantages by serving or retired public servants from enterprises that they 
controlled, monitored or with which they were involved in awarding a public procurement 
contract or in giving an opinion on these contracts (Articles 432-12 and 432-13 of the Criminal Code). 


e Extortion, i.e. when public officials require or receive sums that they know are not due or are in 
excess of what is due, or grant a benefit in breach of the law or regulations (Article 432-10 of the 
Criminal Code). 


e Embezzlement or misappropriation of public funds (Articles 432-15 and 432-16 of the Criminal 
Code). 


e Breach of professional secrecy (Article 226-13 of the Criminal Code). 
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e Discrimination (Article 432-7 of the Criminal Code). 


The following prohibitions and restrictions imposed on public officials by other legislation can be 
mentioned by way of example: 


e Prohibition from combining public employment with other private or public employment, except 
for narrowly defined exceptions: Section 25-1 of Act No. 83-634 of 13 July 1983 on the rights and 
obligations of public servants and the Decree-Law of 29 October 1936 on multiple pensions, 
salaries and positions. 


e The rules governing public procurement procedures contained in the Public Procurement Code. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


The following measures are used: 


e There are rules/guidelines/policies for recruitment and promotion procedures that ensure the 
transparency of decisions and equal opportunity (recruitment by competitive examination, 
career progression by seniority and by selection, consultation of bipartite administrative 
commissions, promotion through competitive examination). 


e The openness of the selection procedures is ensured by publishing the recruitment rules 
(legislation on the public service) and publicising vacant positions. 


e Movement of public servants to the private sector is supervised. 


Special attention is given to officials in positions particularly susceptible to corruption, as is shown 
by the fact that guides to ethics and codes of ethics have been prepared in certain administrations: the 
national police, employees of the General Directorate for Taxation, the heads of post offices, managers 
and senior officials of the Post Office and heads of service and managerial staff of the Ministry for 
Infrastructure, Transport and Housing. 


b) Informing and training public servants on ethics issues 


Two types of training are provided: 


e Initial training: the students of the Ecole Nationale d’Administration and regional administrative 
institutes take mandatory courses in ethics and criminal liability. 


e Continuing professional training: when they take up their functions, officials in positions particularly 
susceptible to corruption are informed of the ethical rules that apply to them. During their career, they 
are encouraged to take courses in ethics in various training bodies as part of continuing training. 


To solve any ethical problems that may arise, officials may obtain information about the procedure 
to be followed when moving to the private sector by contacting the secretariats of the ethics commis- 
sions (the General Directorate for the Administration and Public Service of the Ministry for the Civil Ser- 
vice, State Reform and Decentralisation for the central government public service; the General 
Directorate for Regional and Local Authorities of the Ministry for the Interior for the regional and local 
public service; the Directorate for Hospitals of the Ministry for Employment and Solidarity for public 
servants in hospitals). In additions, there are “ethics advisers” in a number of administrations. Lastly, 
human resource managers are well informed about these issues and can advise officials in this regard. 
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c) Other measures used to promote high standards of conduct and assist prevention 


These include: 

e Identification and reporting of conflict of interest situations, especially in the areas of financial 
management, post public employment and receiving gifts and benefits such as fees, payments 
and entertainment. 

e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 

e Setting standards for timeliness of responding to requests. 

e Anti-corruption provisions in bids for public contract. 

e Specific controls on public procurement procedures. 

e Access to administrative records. 

e Internal hierarchical control; compliance with the hierarchical principle in the administration; 
raising management's awareness of the issues of ethics and of supervision of employees. 


d) Disclosure policy 


Under Acts No. 88-226 and No. 88-227 of 11 March 1988 on financial transparency in politics and 
Decree No. 96-672 of 1 September 1996, the President of the Republic, candidates in presidential elec- 
tions, deputies and senators, members of the government, Members of the European Parliament, presi- 
dents of regional and local deliberative assemblies, mayors of communes of over 30 000 inhabitants 
and the presidents, general directors and deputy directors of state-owned enterprises and state-owned 
industrial and commercial public establishments and certain public or semi-public bodies are required 
to make a declaration of personal assets and submit it to the Commission for Financial Transparency in 
Politics. Some of these declarations are published in the Official Gazette of the French Republic (for 
example, the declarations of personal assets of presidential candidates). Candidates may be declared 
ineligible if they fail to comply with these requirements. 


e) Procedures to report misconduct/suspected corruption 


There are procedures for public servants to report acts of corruption committed by other public 
servants; the fact that information is centralised helps deter and detect wrongdoing (Central Anti- 
Corruption Service of the Ministry for Justice, created by the previously mentioned Act of 29 January 
1993). Article 40, paragraph 2, of the Code of Criminal Procedure lays down that “any public servant who, in 
the exercise of his duties, learns of a criminal offence or misdemeanour shall inform the public prosecutor's 
office at once and provide it with all relevant information, records and evidence.” 

Citizens can also report wrongdoing by public servants either by initiating direct legal action, 
notifying the ombudsman or writing directly to the administration concerned. 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control contributes to anti-corruption efforts through: 
The control of expenditures by auditors. 
Internal hierarchical control. 


e 


e 


e Inspectorates-general and the control bodies of ministries. 
¢ Departmental inspectorates. 


Audit and hierarchical control are ongoing and are binding for public servants. However, the fre- 
quency of the reports by inspectorates-general and departmental inspectorates is determined by the 
schedule for inspection campaigns. These reports are not binding on the administration and are only 
informational reports to the minister concerned. Decisions taken on the basis of hierarchical control are 
only disclosed to the public servants concerned, and if necessary to bipartite administrative commissions 
if they concern the public servant’s career. 151] 
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The public has access to the reports prepared by inspectorates under the terms laid down by Act 
No. 78-753 of 17 July 1978 establishing various measures for improving relations between the adminis- 
tration and the public [...], which enables users to request that the administration provide access to the 
administrative documents and records it holds, namely “any files, reports, studies, records, minutes, 
statistics, guidelines, instructions, circulars, notes and ministerial replies [...], opinions [...], forecasts 
and decisions in the form of written documents, audio-visual recordings or computerised data that do 
not refer to individuals by name.” 


The administration may deny permission for documents to be released if this would be detrimen- 


tal to the smooth functioning of government, the public interest or legally protected private interests or 
if prohibited by law. 


g) Disciplinary procedures in case of a breach of public service standards 


Public officials are only subject to disciplinary proceedings if there has been misconduct on their 
part. The Public Service Act of 13 July 1983 defines this as “any misconduct committed by public ser- 
vants while exercising their functions”. In some cases, the misconduct may constitute a criminal offence 
(misappropriation of funds, bribery, extortion, breach of professional secrecy). The full range of disci- 
plinary sanctions are listed in Section 66 of Act No. 84-16 of 11 January 1984 containing provisions on the 
central government public service. Sanctions are divided into four groups: 


e First group: warning; reprimand. 


e Second group: freeze on career advancement; loss of grade; suspension for a maximum of two 
weeks; transfer. 


e Third group: demotion; suspension for a period of three months to two years. 
¢ Fourth group: compulsory retirement; dismissal. 


For sanctions more serious than a reprimand, the competent bipartite administrative commission 
must be consulted, sitting as a disciplinary council. Public servants being sanctioned may, under the 
terms of ordinary law, lodge an administrative appeal with the superior who imposed the sanction or a 
hierarchical appeal with higher authorities. Under certain conditions they may also bring the matter 
before the Appeals Commission of the Higher Council of the Central Government Public Service 
(127 such appeals were lodged in 1997). This commission's opinion, which is not binding, is forwarded 
to the relevant Minister. The public servant may also bring an action for illegal use of power before the 
Administrative Tribunal under the terms of ordinary law. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The bodies in place to investigate misconduct and corruption in the public service are as follows: 
e General inspectorates and the control bodies of ministries. 
e Departmental inspectorates. 


e Financial audit bodies (the Court of Auditors and regional audit bodies). 


e 


The Central Public Procurement Commission and the Interministerial Mission for the Investigation 
of Public Procurement and the Devolution of Public Services. 


e The Central Anti-Corruption Service. 
The bodies in place to prosecute misconduct and corruption in the public service are as follows: 
e Disciplinary action: the authority that appointed the public servant in question. 


e Criminal action: the judicial authorities only; action is initiated by the public servants who 
learned of the suspected criminal offence (Article 40 of the Code of Criminal Procedure), 
proceedings may also be initiated by the government or the body that employs the public servant. 
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b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Parliamentary committees. 

e The courts; 

e Ethics commissions. 

e The Court of Auditors and regional audit bodies. 
e The Ombudsman (recommendations) 


With regard to Parliamentary committees, a distinction should be made between standing commit- 
tees (finance, legislation, etc.) and investigative committees. The “work programme” of the latter is 
determined by Parliament (e.g., the investigative committee established in 1994 on the issue of corruption). 


The frequency of judicial review depends on the number of appeals. Currently, there are approxi- 
mately 100 convictions per year for criminal offences involving misconduct, although it is not possible to 
say how many of these cases involve public servants. 


The Court of Auditors and the regional audit bodies carry out investigative and statutory audits 
within their respective jurisdictions (audits of the accounts of paymasters, of the execution of the 
finance act, of public enterprises, social security bodies, and bodies that receive public subsidies for 
the Court of Auditors, and audits of the budgets of regional and local authorities and local public 
establishments, and of authorities” accounts, for the regional audit bodies). 


The Ombudsman, established in 1973 to resolve contentious matters between citizens and govern- 
ment, only handles cases referred through a Member of Parliament; the Ombudsman may also take the 
initiative of addressing administrative problems of a general nature. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


The General Directorate for the Administration and Public Service is responsible for adapting rules 
and regulations, co-ordinating initiatives and ensuring that experience is shared and put to good use. 
Regulatory bodies also implement the policy guidelines laid down by the government. With regard to 
the control of movement to the private sector, the ethics commissions established within the various 
levels of the public service each prepare annual reports, which are submitted to the government; the 
report of the central government commission is published. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


The government has given priority to improving the effectiveness of administrations and public 
services, in particular by developing the ministerial and inter-ministerial evaluation of public policies. 
In this regard, Decree No. 98-1048 of 18 November 1998 created a National Evaluation Council responsi- 
ble for implementing an inter-ministerial procedure for evaluating public policies; its role is to assess 
the effectiveness of public policies by comparing outcomes with the goals set and the resources used. 
The annual report of the Council is published. On the basis of this report, the General Commissariat for 
Planning and the administrations concerned prepare proposals on the measures or policies to be 
adopted, which are submitted to the Prime Minister for decision. Thus far, the Council has not had the 
opportunity to evaluate ethics policy. 
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I. The general context for managing ethics in the public service in Germany 


a) The principal ethics-related issues which have confronted the public service in Germany during the past 
10 years, and especially within the past 18 months 


Evaluation of cases of misconduct that have been identified, in particular in the context of disci- 
plinary proceedings, has not furnished any indication of significant changes as regards the period under 
consideration. 


6) Recent measures to improve ethical conduct in the public service 


For public officials® (statutory civil servants for life) whose rights and duties, including remuneration 
and retirement benefits, are regulated by law, public service law instruments have already been in exist- 
ence for decades. These instruments stress the need for ethically correct conduct, and are in place to pre- 
vent neglect of duty and to counter misconduct (see Section II.a) below). Accordingly, the measures taken 
under public service law over the past few years only have a complementary or clarifying function: 


e Reward for co-operation in the investigation of cases of corruption (“minor provision for crown 
witness turning State’s evidence”).’ 


e Clarification that any acceptance of gratuities or gifts is prohibited and that a public service 
employer may agree to such acceptance only in exceptional cases. 


e Extension of the obligation to disclose information to the public service employer prior to engag- 
ing in any outside occupation that is not taken up at the employer's express request, especially 
outside work performed for remuneration. The reasons are to: 


— Avoid even any suspicion of potential conflicts of interest or loyalty. 
— Ensure that public officials place their entire working capacity at their employer’s disposal. 


For public employees and wage-earners whose legal status is, in its basic structures, regulated by 
the general labour law applying also to those employed in trade and industry and by the collective 
agreements for the public service, provisions imposing compliance with ethical conduct have been 
incorporated in collective agreements for many years already (see also Section II.a) below). No major 
need for improvements has been identified. 


It was only in the course of the past years that, through the inclusion in collective agreements of ref- 
erence to the legal provisions governing outside occupation of public officials, only the aforementioned 
extended disclosure requirements before taking up work outside the public service have come to apply 
to public employees and wage-earners as well. 


Following a number of changes to penal law, to criminal procedural law, to the Unfair Competition 
Act and to public service law and disciplinary regulations, the Federal Government Directive concern- 
ing Corruption Prevention within the Federal Administration (Anti-Corruption Directive) entered into 
force on 14 July 1998. The non-statutory provisions collated in that Directive are to lead to corruption- 
risk prevention, especially concerning persons susceptible to being offered benefits or bribes, that will be as 
uniform as possible throughout the federal administration. In parallel with the text of the Anti-Corruption 
Directive, “recommendations” were developed by the (ministerial) departments concerned. These 
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recommendations help with the implementation of the Directive and of the various provisions. These 
include, for instance, the Anti-Corruption Code of Conduct which each public office holder should 
receive, the Guide for Superior/Senior Officials and Heads of Authorities and the Administrative Regulation 
Prohibiting Acceptance of Gratuities and Gifts which is yet to be completed. 


c) Plans in preparation to address ethical issues in the German public service 


Since the public service law instruments have already been in existence for decades to enforce 
ethical principles in the public service, the major concern at present is to raise the awareness of public 
office holders as regards these issues. 


Thus, an Administrative Regulation Prohibiting Acceptance of Gratuities and Gifts is being pre- 
pared by the federal administration with the aim of ensuring a uniform procedure within the federal 
administration as regards both the public office holder's notification of gifts or rewards/gratuities and, 
on the part of the competent authority of the service, refusal of acceptance or exceptionally granted 
approval of acceptance. At the same time, this Administrative Regulation is to be provided to staff 
members as guidance and as a rule of conduct. Some of the other public service employers (i.e. Länder?) 
have already enacted such administrative regulations. 


More generally, it is the duty of each supreme authority of the service and of each superior official 
to find appropriate ways of bringing the standards of conduct to the notice of public office holders, 
especially those in particularly exposed areas of activity, or whenever the need arises. 


II. Core values for the public service 


a) Stating core values for the public service 


As regards the values laid down for the public service, it must be stressed that access to the public 
service must be geared to the following eligibility criteria, both for public officials and for public 
employees and wage-earners: 


e Aptitude. 
e Qualifications. 
e Professional achievements. 


For public officials, the central values shaping the special relationship of service and loyalty 
defined by public law include the following duties: 


e The duty to exercise their office impartially and justly, in line with the common good, and loyally. 


e The duty to exercise the office incumbent on them disinterestedly and to the best of their 
knowledge and belief, including the duty not to accept any gratuities or gifts. 


e The duty of full devotion to the civil servant’s profession, especially the commitment not to 
practise any other profession. 


e The duty to maintain official secrecy. 


e The duty to obey, under which public officials are bound in principle to comply with the instructions 
of their superiors (except “the duty of remonstrance”, see below). 


e The duty to advise and support one’s superior, especially with reference to the legality and expe- 
diency/suitability of the superior’s action, including the duty to point out to the superior that the 
action he/she intends to take is inappropriate or even unlawful. 


e The duty to assume full personal responsibility for the lawfulness of their official acts, with the 
consequence that they will have to answer — in terms of penal law, disciplinary regulations and 
liability provisions — for any unlawful official act, even if such unlawful official action had been 

[156 approved by the superior. 
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e 


e 


The duty to remonstrate, i.e. to report any reservations as regards the unlawfulness of an official 
order to the immediate superior without delay (duty of remonstrance). On the one hand, the duty 
to remonstrate takes account of the personal responsibility of public officials, in a relationship of 
service and loyalty defined by public law, for the lawfulness of their action and, on the other 
hand, defines the limits of their fundamental duty of obedience (duty to comply with instruc- 
tions): if public officials have any doubts regarding the lawfulness of any action they are asked to 
perform, they have to inform their superior of such doubts. If the superior nevertheless upholds 
the official order, the public official has to turn to the next higher superior. It is only when the lat- 
ter confirms the official order that the public official concerned must, in principle, comply with it 
unless he/she would thereby commit a criminal or administrative offence or violate human dignity. 
A public official will be protected against any subsequent claims under disciplinary regulations or 
liability provisions only if he/she has complied with his/her duty to remonstrate. 


The duty not to go on strike so as to ensure, for the public good, the functioning of government at 
all times. 


The duty to conduct oneself in a respectable manner both inside and outside the public service. 


As regards public employees and wage-earners, in addition to the duties applying also to those 
employed in trade and industry, the following specific duties entailed by employment in and for the 
public service are regulated in the specific (individual) employment contracts and in the public service 
collective agreements: 


e 


e 


e 


e 


The pledge to carry out official duties conscientiously and to observe the laws. 


General duty to conduct oneself — both inside and outside the public service — in a manner 
expected of those employed by the public service. 


Recognition of the free, democratic basic order. 

Duty to comply with instructions, unless an instruction is perceptibly contrary to penal laws. 
Maintaining the secrecy of official information. 

Overall prohibition to accept rewards or gifts. 


Limitations on taking up outside occupation (reference to civil service law, i.e. legal provisions 
applying to public officials). 


As a correlate to the duties particularly imposed on them, the following rights are also of central 
significance to public officials: 


e 


e 


e 


e 


e 


e 


e 


e 


The principle that public officials are employed with life tenure — a principle which ensures the 
independence and neutrality of government and under which termination of service is possible 
only in exceptional cases expressly laid down by the legislator: 

Reaching a prescribed retirement age. 

Placement in temporary retirement (non-active status). This is only admissible with regard to a 
category of persons, expressly enumerated in the respective law, performing functions at the 
political/administrative interface (politically appointed officials/political civil servants). 
Retirement of officials who have become (medically) unfit for service. 

Resignation (dismissal at the official’s request). 

Removal from service as a disciplinary measure which, however, may be imposed only after 
formal disciplinary proceedings instituted by an independent court. 

Termination of the employment of public officials by virtue of law if a public official is sentenced with 
legal effect by a court to imprisonment of at least one year because of an intentional criminal offence 
or to imprisonment of at least six months because of crimes against the security of the State. 

The maintenance (alimentation) principle ensures that the public servant will receive remunera- 
tion and benefits appropriate to his/her office, including the relevant training, and will be able to 
devote him/herself to his/her life-tenure profession while keeping his/her economic indepen- 
dence so that he/she will not be susceptible to corruption for material reasons. At the same time, 
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this will ensure that the public service, too, will be able to recruit qualified and motivated staff 
from the labour market. 


e The right to an assignment appropriate to the individual’s status also ensures an administrative/ 
governmental system independent of the interplay of political forces. 


Public employees and wage-earners in the public service have the same rights as wage and salary 
earners employed in trade and industry; in particular, unlike public officials, they have the right to 
strike. On account of detailed provisions included in the collective agreements for the public service, 
the employment of such persons is safeguarded after 15 years of public service employment, but not 
before completion of the 40th year, unless there are reasons for dismissal without notice (notice of 
dismissal in exceptional circumstances; notice to quit for cause), such as serious misconduct. 


Core public service values are stated in both legal documents and other forms: 


e The Constitution (Basic Law) prescribes and safeguards the eligibility criteria for access to the 
public service for all employment categories and lays down, in broad terms, and protects the 
rights and duties of officials in a special relationship of loyalty defined by public law. 


e Through laws or pertinent implementing regulations, the legal status of public officials has been 
developed in greater detail and thus their rights and duties have been specifically laid down. 


e The individual employment contract, collective agreements and general labour law regulate 
the rights and duties of public employees and wage-earners. 


e In addition, awareness of the aforementioned values is promoted as part of the general public 
relations activities pursued by the federal government. Information material? is accessible to 
everyone, and information is included in textbooks and treatises on public service law and the 
law concerning collective bargaining, as well as in the commentaries on the regulations under 
public service law and collective bargaining law. 


b) How stated core public service values are communicated to public servants 


Core public service values are also imparted to public officials as part of their specific training 
within and for the public service. If public employees and wage-earners have not received training 
within the public service, they will obtain the relevant information, at the latest, through the publication 
of important legal provisions which the employer is required to make known on bulletin boards or 
otherwise within the agency or firm. 


c) The statement on core public service values was last revised in 1997 


The complementary and clarifying service regulations (see Section I.b) above) entered into force 
in 1997. The interests of public officials are represented and safeguarded by the top organisations of 
trade unions and professional associations when general public service regulations — i.e. laws, statutory 
ordinances (ordinances having the force of law) and administrative regulations relating to public service 
law — are developed. Accordingly, these organisations were, and will be, provided with the texts of the 
aforementioned regulations while in the drafting stage. Consequently it was, and is, possible to take 
account of the suggestions made by such bodies. The aforementioned provisions under public service 
law have been put into effect by laws adopted by Parliament, so it was possible for the public at large, 
through its representatives, to exert its influence throughout the entire legislative process. 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


For public officials, all general provisions regulating their terms and conditions of service are laid 
down in laws or the pertinent implementing provisions so that the various standards of conduct also 
derive from the relevant public service statutes (see the end of this Section). For public employees and 
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wage-earners, the collective agreements contain the standards of behaviour (see the end of 
Sections ll.a) and II.b) above). They cover the following issues: 


e Receiving gifts or benefits such as fees, payments, entertainment. 
e Use of official information. 


e 


Use of official property/facilities. 

e Official travel. 

e Use of corporate credit cards. 

¢ Work outside the public service. 

e Restrictions on post-employment. 


e Special conditions/permissions on movement from the public service to the for-profit sector. 


e 


Involvement in political work. 


e 


When in situations outside the public service, all those in public service are expected to behave 
in a way worthy of the respect and trust which the general public can expect of the public service. 


e Anybody in public service must inform his/her superior immediately of all circumstances liable to 
give concern as regards partiality in the performance of a task assigned to him/her. 


On principle, the same requirements apply to all public officials, on the one hand, and to all public 
employees and wage-earners, on the other. An exception applies in the case of police officers and firemen 
expected, in view of their specific assignment, to make increased, dedicated efforts even if there is danger to 
life and limb. Also organisational measures (e.g. multiple-presence rule) are taken to ensure that standards 
of conduct in line with public service law are complied with in areas of activity exposed to particular risks. 


Public officials, public employees and wage-earners who perform functions at the political/adminis- 
trative interface are subject to the same rules of conduct as the other public office holders of their 
respective status category. The only difference is that those at the political/administrative interface may 
be placed in temporary retirement at any time and without any reasons given. 


In principle, members of the federal government and Parliamentary State Secretaries are also sub- 
ject, by virtue of law or by analogy, to the standards of conduct imposed, in particular, on public officials. 
However, they are forbidden to engage in any, even minor, outside work performed for remuneration. 


The standards of behaviour prescribed under public service law are primarily stated in the following 
legal documents: 


e The Constitution (the Basic Law). 


e The Civil Servants Framework Act (which defines the Scope of Public Officials’ Rights and Duties) 
and the Federal and State Civil Servants Statutes. 


e The Administrative Procedure Act, which prescribes the duty of public officials, public employees 
and wage-earners to inform their superior on circumstances influencing their impartiality. 


6) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 

by public officials. 

e Partiality in official decision-making. 

e Abuse of office or public trust. 

As regards the criminal liability of the bribe-taker: under German law, both acceptance of gratu- 
ities by officials (Section 331 of the Criminal Code) and venality (corruptibility, bribe-taking) of officials 
(Section 332 of the Criminal Code) are punishable. Acceptance of gratuities/advantages is already 
assumed to exist when an official (office-holder, as detailed in the Criminal Code: “a functionary [...], a 
person especially engaged in civil service [...], a soldier [...], a judge or arbitrator”) demands, or allows 
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him/herself to be promised, or accepts a gratuity in return for an official act (regular performance of 
duties). It is not necessary to establish that the accused official performed a specific official act in return 
for the gratuity in question. Therefore, even properly performed official action does not preclude crimi- 
nal liability for “acceptance of gratuities”. The more serious offence of venality (bribe-taking, 
Section 332 of the Criminal Code), however, presupposes official acts, the performance or omission of 
which violates, or would violate, the office-holder’s official duties. 


Regarding the criminal liability of the briber: as a counterpart to the bribe-taker’s criminal liability 
under Sections 331 and 332 of the Criminal Code, criminal liability of the briber is incurred for the offences 
of granting gratuities (Criminal Code, Section 333) and of bribery (Criminal Code, Section 334). This means 
that whoever offers, promises or grants a gratuity/advantage to an official (as defined in the paragraph 
above) in return for an official act incurs criminal liability for granting gratuities. As in the case of accep- 
tance of gratuities (Criminal Code, Section 331), such criminal liability exists irrespective of whether or not 
the official action concerned is in breach of duty. On the other hand, criminal liability for bribery 
(Section 334 of the Criminal Code) is incurred by whoever offers, promises or grants a gratuity/advantage 
to an official in return for a specific official act taken or to be taken in violation of his/her official duties. 


Attempted acceptance of gratuities (Criminal Code, Section 331) is punishable only in the case of 
judges and arbitrators; the attempt to grant gratuities is not punishable (Criminal Code, Section 333). 
Attempted venality (Criminal Code, Section 333) is punishable in principle; while attempted bribery 
(Criminal Code, Section 334) is punishable only for judges and arbitrators. 


If and where partiality in official decision-making results in official action that is in breach of duty, it 
may be punishable as venality (Criminal Code, Section 332) provided that the other elements of an 
offence punishable under this legal provision exist as well. Office-holders in prominent positions 
(e.g. judges, public prosecutors, and other officials in a comparable position) might also incur criminal 
liability for perversion of law (Criminal Code, Section 339) if such officials wilfully and seriously misapply 
the law knowingly when conducting or deciding a legal matter. 


Abuse of authority may also be punishable under Section 266 of the Criminal Code (breach of public 
trust) if the official function also comprises tasks related to property rights — especially as regards plan- 
ning, award of contracts, control of outside services and, generally, the use of public funds. Criminal liabil- 
ity for breach of public trust is incurred, inter alia, by a public office holder who — being entrusted with the 
property interests of another person and misusing his/her powers or violating any of his/her duties to 
preserve the property interests of another — causes prejudice, i.e. property loss, to that other person. 


The duties (listed in Section II.a) above) and behaviour (mentioned in Section III.a) are imposed on 
public officials primarily by the laws regulating their legal status or by the pertinent implementing 
provisions. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 

e Ensuring that only published/appropriate selection criteria are considered in recruitment. 

e Taking ethical considerations into account in the recruitment process. Personnel are recruited on 
the basis of aptitude, qualifications, and professional achievements (see also Section II.a) 
above). Accordingly, it is the general rule to select from among several applicants the candidate 
who proves to be the most qualified and also be expected to meet the demands of the given 
post. In addition to examinations and/or performance reports, a personal interview and medical 
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examination are required in the recruitment process to check physical and psychological fitness. 
Applicants have to take written and/or oral tests in Assessment Centres, and commissions 
established for this purpose evaluate these tests. 


e Considering ethical behaviour in the performance appraisal, which must regularly contain statements 
regarding the following, inter alia: 


— The lawfulness and expediency of the official action of the person whose performance is being 
appraised. 


— His/her readiness to take on responsibility and to co-operate with others. 


The Federal Government Directive concerning Corruption Prevention within the Federal Adminis- 
tration (Anti Corruption Directive No. 2.) requires identification of the areas of activity susceptible to 
corruption, and particularly susceptible to corruption in all federal agencies. The areas particularly sus- 
ceptible to corruption include, inter alia, the public contract awarding/public procurement, where consid- 
eration is to be given to the use of risk analyses. Depending on the results of such risk assessments, 
further steps are to be taken: e.g. changes to work flows and processes, staff rotation, introduction of the 
multiple-presence principle, etc. 


b) Informing and training public servants on ethics issues 


Training in the public service is not offered on a general basis, but is geared to the various areas of 
activity and thus is widely diversified. Consequently, training is differentiated according to career brackets 
and service/career categories: 


e For public officials, training is designed and organised by the public service employers, i.e. the 
federal government and the States (Länder). However, the common basis for the training of public 
officials of all career brackets and categories is to impart the core values of the public service as 
the foundation of governmental action (see Section II.a) above). The ethical values embedded in 
civil service law run through the entire training system as a unifying thread and are not confined 
to just a number of partial segments. Within the federal administration, special elements of train- 
ing (trainee service) for the higher intermediate service (executive class of service) are devoted 
to the self-image of public officials, to socially-oriented action, to communication and leadership, 
to competence for acting within an administration that is responsive to citizens, and to self-reliance 
in terms of acting, assuming responsibility and making decisions. 


e To the extent that public employees and wage-earners are trained within the public service, the 
specific values of the public service are also imparted to them. 


In the follow-up training of public officials and public employees and wage-earners, these values 
are taken up and are studied on the basis of topical phenomena, current manifestation and problems. 
Advanced training focuses on imparting the bases of co-operation and leadership, of social competence 
(in interrelations with citizens), and a responsible approach to the performance of official duties. 


In accordance with the same principles, on the sub-national level the Lander and local governments 
organise similar training and follow-up training measures for those employed in their public services. 


Ethical problems emerging during the performance of specialised tasks must be solved exclusively 
through the proper channels (line of responsibility), i.e. through the superior official — if warranted, by 
way of remonstration (see Section II.a) above). In other respects as well, the superior official — through 
dialogue, information and his/her own exemplary conduct in terms of ethics — has to create the overall 
conditions for a relationship of trust which leaves scope for the discussion of ethical issues. Similar 
requirements are to be met by the next higher superior. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identifying and reporting of conflict of interest situations, especially in areas of financial manage- 
ment, post public employment, receiving gifts or benefits such as fees, payments, entertainment, 
award of public contracts, official travel, and use of corporate credit cards. 
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e 


Requiring the release of internal information related to ethical conduct and possible transgressions. 
e Requiring reasons for administrative decisions. 


e Providing redress against administrative decisions. 


e 


Setting standards for timeliness of responding to requests. 


e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption, 
are disqualified/suspended from future tenders/bids). 


e 


Specific controls on public procurement procedures, including judicial redress available for the 
unsuccessful bidder. 


e Risk assessment of the areas susceptible to misconduct. 


The Federal Government Directive concerning Corruption Prevention within the Federal Adminis- 
tration listed a set of individual measures (and recommendations) to be implemented or applied if and 
where necessary. The Anti Corruption Directive specifically deals with the detection and reporting of 
situations in which conflicts of interest might arise: 


e Contact Person for Precautionary Anti-Corruption Measures, for Corruption Prevention (Directive 
No. 5). 


e Notification of the Public Prosecutor's Office and of the Supreme Authority of the Service 
(Directive No. 12). 


e General Separation, to the Extent Possible, of Planning, Awarding and Settlement of Accounts in 
the Public Contract Awarding/ Public Procurement (Directive No. 13). 


e Principle of Public Invitation to Tender, Advertised Bidding (Directive No. 14). 
e Anti-Corruption Clause (Directive No. 16). 


Moreover, risk assessments are used in areas particularly susceptible to corruption, e.g. in public 
procurement (see also Section IV.a above). 


d) Disclosure policy 


As a whole, public servants (i.e. all groups employed in public service) are not under any general 
obligation to disclose information on their personal financial assets/liabilities. However, in individual 
cases, the financial interests of the public servant or of persons close to him/her might constitute a rea- 
son to exclude him/her from the performance of a duty on account of partiality. For example, all circum- 
stances apt to justify distrust regarding impartial performance of official duties should be reported 
immediately. Gifts, in principle, are required to be disclosed before their intended acceptance — which 
at any rate is admissible only in exceptional cases. In the case of outside occupation, the following 
distinctions are made: 


e Prior to the planned acceptance of an outside occupation to be reported or subject to approval: 
information on the essential details of such outside occupation, i.e. its nature, scope, the 
expected amount of remuneration, and the contracting firm/agency. 


e Immediately, whenever any of the aforementioned circumstances change. 


e On a yearly basis, information on the remuneration received from a secondary activity performed 
within the public service if such remuneration exceeds DM | 000 (gross) in a calendar year. The 
background for this is provided by the provisions of public service law which require the income 
from such secondary employment to be surrendered in order to prevent any duplication of 
maintenance/benefit payments (alimentation) from the public budget. 


The relevant information must be treated confidentially and be included in the personnel files/ 
employee records. It serves to preserve the integrity of the public service and to prevent any conflicts 
162 of interest or loyalty. 
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e) Procedures to report misconduct/suspected corruption 


Public officials are under the obligation to report misconduct/suspected corruption through the 
proper channels, i.e. through their superior. A duty to report exists in the following cases: 


e When the misconduct/suspected corruption refers to the tasks incumbent on the public official: 
as a result of his/her personal responsibility for the lawfulness of his/her official action, he/she 
also has the duty to inform his/her superior and, if warranted, to call upon the superior’s superior 
in case of remonstrance. 


e When the misconduct/suspected corruption refers to a subordinate public office holder: the offi- 
cial’s immediate superior, on account of his/her duty to advise and support the official superior 
(superior authority), must report any misconduct of his/her subordinate in office since the official 
superior, in his/her turn, is bound by the mandatory investigation principle according to which 
the superior must institute investigations whenever a disciplinary offence is suspected. 


e When the misconduct/suspected corruption comes to the official’s notice by coincidence or inci- 
dentally: in this case, too, the duty to report through the proper channels (line of responsibility) 
derives from the public officials” particular duty of loyalty. In view of reasonable practicability 
and in order to avoid denunciations, however, this duty exists only if there is certainty or, at least, 
reasonably strong suspicion that a particularly serious disciplinary offence has been committed 
— especially if such offence might give rise to doubts as to the integrity of the public service (for 
instance, in the case of corruption). 


For public employees and wage-earners, unlike in the case of public officials, the duty to report 
through the proper channels exists only if they are directly confronted with the misconduct/suspected 
corruption in the concrete function to be performed by them (for example, as case officials responsible 
for a specific matter, or as superiors of a staff member infringing the standards of conduct). Contrary to 
public officials, public employees and wage-earners do not have the duty to remonstrate vis-à-vis their 
next higher superior in case of unlawful conduct/orders of their immediate superior. 


Protection/safeguard is available to public servants who expose wrongdoing. On account of their 
duty of care, public service employers must extend the required and appropriate protection to public 
office holders (public officials or public employees) who, through the proper channels, report any mis- 
conduct of other public office holders or external third parties. The duty to maintain official secrecy 
already imposes the requirement to ensure anonymity. In individual cases, consideration may also be 
given to granting legal protection to the reporting agents. 


Even if at a later time the report should prove ungrounded, the reporting public official is protected 
against any arbitrary action on the part of the public service employer, especially on the part of any supe- 
riors who might (also) be affected by the report. In practical terms, this protection is based on the princi- 
ple that public officials are employed with life tenure and, as regards the professional identity of the 
public official concerned, on his/her right to employment/assignment appropriate to his/her status (see 
Section II.a) above). For public employees and wage-earners, similar protection is provided by limitations 
on the scope, in the public service, for dismissal from employment (see also Section II.a) above). 


Number 5 of the Federal Government Directive concerning Corruption Prevention within the Fed- 
eral Administration provides for the assignment of a “contact person for precautionary anti-corruption 
measures (corruption prevention)”. This person, without having to go through channels, provides a 
point of contact for public office holders and the agency management level, but for citizens as well. Fur- 
thermore, any person, i.e. even a person not affected by the specific official act concerned, may file a 
petition for administrative review (disciplinary complaint) without any prescribed time limit. 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control — both spot-check and mandatory reviews and controls — has a preventive effect, 
helps with vulnerability analyses and forms the basis of measures to remedy deficiencies in an 
anti-corruption context. The following mechanisms are used: 
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e Preliminary audit of orders to pay: mandatory review prior to an instruction to pay. 


e 


Internal audit: review of structures, procedures and operations with regard to their legality, 
correctness and appropriateness; there are no mandatory procedures for such audit. 


e Administrative review and technical supervision by the superior official. 


e 


Rules of procedure and in-house instructions: regulation of internal business. 
e Authority to sign and power to give instructions: ensuring the “two-man rule”. 


The institutional control bodies in Germany are the Federal Disciplinary Attorney, the data protection 
commissioners and the contact person for precautionary anti-corruption measures. 


Internal control is required by law, by guidelines/directives and in-house instructions as well as 
assignment of tasks. Control reviews take place on a continuous basis, e.g. according to yearly review 
schedules and the implementation of proposed improvements is monitored by means of follow-up 
checks and controls. The reviewed institution, the top executive level and the agencies responsible for 
remedying deficiencies have access to the reports of the reviews. 


g) Disciplinary procedures in case of a breach of public service standards 


For public officials, this procedure has been laid down in the respective disciplinary codes. By way of 
example, disciplinary proceedings are detailed in the following with reference to federal public officials.'° 


When facts become known which justify suspicion of a disciplinary offence, the official’s superior 
must arrange for the preliminary investigations required to establish the factual circumstances. Such 
investigation must cover the identification of the incriminating, the exculpatory and those circum- 
stances which are of significance for the assessment of the disciplinary measures to be imposed. The 
details of the procedure (hearing given to the public official, right to inspect files, right to assistance by 
an attorney) are laid down in Section 26 of the Federal Disciplinary Code. 


If the official’s superior does not dismiss proceedings upon completion of the preliminary investiga- 
tion and if he/she considers his/her disciplinary powers to be sufficient, he/she will issue a disciplinary 
order. Such disciplinary order issued by the responsible superior may only: 


e Administer a reprimand (official rebuke for particular behaviour). 
e Impose a fine (not exceeding one month’s salary). 


Otherwise, the superior will initiate formal (official) disciplinary proceedings or will obtain a deci- 
sion from the next higher official superior. In the context of such official disciplinary proceedings, the 
Disciplinary Courts may also impose other disciplinary measures as listed in Section 5 of the Federal 
Disciplinary Code: 


e Reduction of salary (by maximum one-fifth of the salary, and for five years at the most). 
e Transfer to a post of the same career structure with a lower final basic salary (“downgrading”). 


e Removal from service (entailing loss of official emoluments, of the claim to benefits and of the 
permission to bear titles referring to official status). 


e In the case of retired civil servants: cut in pension (instead of reduction of salary). 


e In the case of retired civil servants: deprivation of pension (total loss of the pension entitlement 
instead of removal from service). 


An administrative appeal may be made against a disciplinary order (Section 31 of the Federal Dis- 
ciplinary Code). The public official concerned may request a decision of the Federal Disciplinary Court 
to review the decision on the administrative appeal made by the next higher official superior or to 
review the disciplinary order issued by the supreme authority of the service. Moreover, an appeal may 
be lodged with the Federal Administrative Court against sentences passed by the Federal Disciplinary 
Court in the formal proceedings within one month after the sentences are handed down (Section 80 of 
the Federal Disciplinary Code). 
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Outside the disciplinary proceedings — often before the start of proceedings — the public official 
may be forbidden, for compelling service-related reasons, to continue the performance of his/her offi- 
cial duties. The ban will cease to apply unless, until three months have elapsed, formal disciplinary 
proceedings have been initiated or other proceedings have been instituted with the aim of revoking 
the appointment or terminating the employment of the respective public official (Section 60 of the Act 
on Federal Public Officials). The authority initiating the disciplinary procedure may suspend a public 
official from office if formal disciplinary proceedings are being, or have been, initiated (Section 91 of the 
Federal Disciplinary Code). By virtue of suspension from office, the public official is exempted from the 
obligation of performance of official duty. 


At the same time as suspension from office, or later, the initiating authority may order that an amount 
— not to exceed half of the salary — be retained out of the public official's emoluments (for retired civil ser- 
vants, maximum one-third of the retirement pension) if it is to be expected that the findings of the disci- 
plinary proceedings will result in removal from office or deprivation of pension (total loss of the pension 
entitlement) (Section 92 of the Federal Disciplinary Code). At the request of the public official concerned, 
the Federal Disciplinary Court will decide on whether or not the rulings made pursuant to Sections 91 
and 92 of the Federal Disciplinary Code are to be upheld. If the disciplinary proceedings do not result in 
removal from office, back payments will have to be made for the amounts withheld. 


For public employees and wage-earners, there are no regulations that would be comparable to 
the disciplinary regulations in force for public officials. Sanctions are provided in general labour law, 
such as warning (reprimand), notice of dismissal and, in case of serious neglect of duty, notice to quit for 
cause (notice of dismissal in exceptional circumstances) (termination without notice). 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


As described above, the detection of misconduct is the general responsibility of the official’s supe- 
rior who could initiate a preliminary investigation. As a further step, the Disciplinary Courts are in 
charge of the formal (official) disciplinary proceedings. 


Prosecution of all offences, including those committed by persons employed in the public service, 
is incumbent on the public prosecutor's offices of the Lander. They will accept reports/complaints of an 
offence, conduct the pre-judicial preliminary investigation and make a decision on whether or not to 
bring a public action. The public prosecutor's office is a judicial authority independent of the courts. 
Authority to give directions lies with the superior public prosecutors and with the Justice Ministers of 
the Lander. However, such authority is delimited by the duty incumbent on public prosecutors to insti- 
tute legal proceedings if criminal offences have been committed. Consequently, the duty of the public 
prosecutor's office to comply with instructions must not hinder proper discharge of functions. As a pros- 
ecution service, the public prosecutor's office is authorised and obliged to bring presumed cases of cor- 
ruption directly to court if the preliminary investigation has yielded sufficient evidence to justify the 
expectation that the person charged will be convicted by the court. The work of public prosecutor's 
offices is funded out of the budgets of the Länder. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 
e Independent/external auditors reporting to elected bodies such as Parliament. 


e Other bodies having a role in scrutinising actions of the administration, such as federal and Länder 
Courts of Audit; internal audits within a number of German public authorities (at the federal, 
Lander and local government levels). 


There are procedures/mechanisms available to bring wrongdoing to the attention of bodies exer- 
cising independent scrutiny on public service activities. External audit covers the entire budgetary and 
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financial management at the federal level. External audit reports — about 800 reports per year — are 
published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and/or anti-corruption policy 


The preventive measures listed in the Federal Government Directive concerning Corruption Pre- 
vention within the Federal Administration (Anti-Corruption Directive) cover all branches of activity 
within the federal administration. They uniformly apply to all government services/agencies. It is the 
task of each ministerial department to review the measures already taken by it at an earlier time for 
conformity with the Anti-Corruption Directive and, where this has not yet been done, to initiate the 
implementation of the Direction within the given department and on its sole responsibility, and to 
require all agencies within the given jurisdiction to take appropriate steps accordingly. 


In the foreseeable future it is planned to identify, in a tableau, the measures implemented by the 
ministerial departments. This tableau will then form the basis for another inter-departmental round of 
talks in order to review the content of the Directive and, to the extent required, to update it. Otherwise, 
general ethic conduct rules are incorporated in the legal and/or collective agreement regulations and 
obligations applying to all members of the public service. 


As regards corruption, the Catalogue of Anti-Corruption Measures published by the Federal Minis- 
tries of the Interior and of Justice on 20 March 1996 and the Anti-Corruption Directive based on that Cat- 
alogue form the national corruption prevention plan. Moreover, the Ministers of the Interior of the 
Länder have also agreed on a catalogue of measures which in content is largely identical with the Federal 
Government Directive. The Federal Government Directive and the anti-corruption concept developed 
by the Länder provide for many measures to be taken by the various public authorities. The most important 
measures are the following: 

e Identification of activities susceptible to corruption. 

e Risk analysis. 

e Changes to work flows. 

e Multiple-presence rule and staff rotation. 


e Contact person for corruption prevention. 


e 


Internal audit. 


e Raising the awareness of public service staff, and promoting awareness in further training courses. 


e 


Guide for Superior Officials and Heads of Authorities. 


e 


Special safeguards applying to the award of public contracts. 


e Notification requirement incumbent on (government) agencies. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


The Federal Government Anti-Corruption Directive has been in force for one and a half year. There- 
fore, it is not possible either to assess its effectiveness or to make an appraisal of how often the mea- 
sures should be re-viewed and assessed or to identify those measures/provisions that are to be 
regarded as successful instruments. There is an extremely wide range of possible impediments to fur- 
ther reducing corruption: in individual cases, for instance, remuneration/compensation perceived by 
the person concerned as inadequate, or frustration felt for whatever reasons may form such an impediment. 
Generalisations are not useful, since they are mostly speculation. 
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GREECE 


The general context for managing ethics in the public service in Greece 


The principal ethics-related issues which have confronted the public service in Greece during the past 
10 years, and especially within the past 18 months 


New public management, together with globalisation and privatisation, has been the main reason 
for the crisis in values experienced by the traditional administration and for problems with corruption 
and unethical behaviour. 


The main ethics-related issues that have confronted the public service in Greece are as follows: 


e The arbitrary construction of buildings in public areas, and in particular in forest areas. 


e 


Non-transparent procedures relating to faster service in hospitals. 


e The collection of taxes and charges. 


e 


Public works and public procurement. 


Recent measures to improve ethical conduct in the public service 


The following measures have been taken: 


e 


Both passive and active bribery of civil servants are offences under the regulations of the Penal 
Code. 


Provisions in the new Code for Civil Servants list offences for which disciplinary action can 
include dismissal. It also increases penalties for civil servants involved in corruption. 


Law 2065/1992, “The Reform of Direct Taxation and other Regulations” contains provisions aimed 
at combating bribery of civil servants in the Ministry of Finance, particularly the acceptance of 
bribes in the form of “gifts”. 


Law 2429/1996, “The Financing of Political Parties — Publicity and Control of the Finances of Politi- 
cal Parties and Candidates for Parliament, Declaration of Assets By Politicians, Civil Servants, 
Mass Media and Press Proprietors and other Categories of Personnel” contains legal procedures 
and checks to ensure transparency. 


Law 2522/1997, “Legal Proceedings in the Period Preceding Signature of Public Works, Procure- 
ment and Services Contracts in accordance with EEC Directive 89/665”, establishes a mechanism 
providing for the effective legal protection and award of damages to parties with an interest in 
the public works, procurement or services contracts concerned and who have suffered or may 
suffer prejudice following a breach of Community or domestic law. 


Law 2576/1998 on “Improved Procedures for the Award of Public Works Contracts” provides for 
review by the Ministry of Public Works of any notice or order by any public authority concerning 
public works on application by any interested party. It also provides for the annual declaration of 
assets of all agents with authority to award and execute public works contracts. 


Law 2477/1997 established the office of the Ombudsman (the Citizen’s Advocate) in Greece. This 
is an independent administrative authority whose mission is to mediate between citizens and 
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public services, local government and public corporations, to protect citizen’s rights, prevent 
mismanagement and to see that the law is enforced. 


e Law 2477/1997 also set up an audit agency known as the “Inspectors — Controllers Body for Public 
Administration” with a view to safeguarding the internal functioning and procedural transparency 
of the administration. Grade A’ and B’ government and local authority services, public corporations, 
etc., all come under the remit of this body, which operates as a form of in-house control. 


e Subsequent to Law 2343/1995, “Reorganisation of the Ministry of Finance and Other Regulations” a 
finance inspectorate was established with powers to conduct regular and special audits and investiga- 
tions of grade A’ and B’ government and local authority financial services, public corporations, etc. 


e Under the same law, the Economic Offences Prosecuting Agency (SDOE) was established. It is 
directly accountable to the Ministry of Finance and its mission is to prosecute cases involving tax 
evasion or smuggling, to investigate, expose and prosecute economic offences, frauds, crimes 
and illegal practices that are against the national economic interest and to prevent, prosecute 
and punish other offences, i.e. illegal drug and arms trafficking. 


e Presidential Decree 393/1994 provided for the constitution of a special Committee to co-ordinate con- 
trols at national and European level on programmes financed by the European Union and imple- 
mented by Greek public services, local authority agencies, public companies and private citizens. 


e Law 2656/1998 ratifying the 1997 Convention on combating bribery of foreign public officials in 
international business transactions. Measures will also to be taken to implement the revised 
recommendation on combating bribery in international business transactions. 


c) Plans in preparation to address ethical issues in the Greek public service 


A Code of Conduct for Civil Servants has been drafted by a committee and submitted to the Minister 
of the Interior, Public Administration and Decentralisation. 


II. Core values for the public service 


a) Stating core values for the public service 

The core values of the public service — legality, integrity, efficiency, honesty, impartiality, transpar- 
ency, accountability, etc. — are defined in the first part of the Code of Conduct for Civil Servants. The 
core values are also set out in Greece’s Constitution. 
6) How stated core public service values are communicated to public servants 

Once the Code of Conduct is published, it will be distributed to new recruits and the public 
services. The core values will also be communicated via the Internet. 
c) The statement on core public service values has not been revised in the last 10 years 


The statement of the core values of the public service has now been revised and is to be published 
in the new Code for Civil Servants (Law 2683/1999). 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


The new Code for Civil Servants and Code of Administrative Procedure make reference to values 
such as legality, integrity, impartiality, transparency, accountability. The draft Code of Conduct for Civil 
Servants contains standards of conduct covering the following areas, among others: 
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e The acceptance of gifts or benefits. 

e The use of official information. 

e Official travel. 

e Work outside the public service. 

e Involvement in politics. 

There are no additional requirements for particular categories of civil servant. 


The minimum standards of conduct expected in the civil service are prescribed by law: as indi- 
cated above, the Code for Civil Servants and the Code of Administrative Procedure are statutory codes 
(Law 2683/1999 on the ratification of the Code for Civil Servants and Law 2690/1999 on the ratification of 
the Code of Administrative Procedure). 


b) Unacceptable conduct for public officials according to the law 

The types of conduct considered unacceptable for public officials are explicitly defined under 
criminal law: 

e Active, passive, direct and indirect corruption, attempted corruption of or by public officials. 

e Partiality in decision-making in the exercise of public office. 

e Abuse of office or public trust. 


The following prohibitions and restrictions are imposed on public officials by the Code for Civil 
Servants (Law 2683/1999): 


e No person convicted of a crime or stripped of his or her civic rights for malpractice or of insufficient 
probity to become a civil servant may be appointed to the civil service. 


e Immediately on appointment, civil servants must declare their assets. Any changes during the 
course of their service must be declared. 


e No civil servant may accept work outside the civil service without prior permission from the civil 
service. 


e No civil servant may take decisions on issues in which he or a family member or relation has an 
interest. 


e No civil servant, especially civil servants employed by the Ministry of Finance, may hold a position 
of authority in his place of origin. 


Moreover, the following are deemed to be offences: 


e The use by a public official of information gained through his position for personal or any other 
private interest. 


e The acceptance of bribes. 

e Close relations with persons whose interests come within the sphere of duty of the public official. 
e Undue preference for recent cases at the expense of long-standing cases. 

e Participation at auctions by Committees of which the public official is a member. 


Lastly, Law 2065/1992 requires any civil servant of the Ministry of Finance who is subject to 
proceedings for accepting gifts (bribery) to resign his/her post. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Instruments used by human resources management to promote an ethical environment 


The following instruments are used: 
e Regulations, directives and policies on recruitment and promotion procedures. 169] 
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e Recruitment and promotion are based on merit. 


e Publishing recruitment regulations, directives and policies as well as vacancy notices to ensure 

the transparency of selection procedures and reviewing selection procedures. 

e Only the appropriate published selection criteria are taken into account for recruitment purposes. 

e Ethical considerations are taken into account in the recruitment procedure: under article 8 of the 

Code for Civil Servants, persons convicted of certain offences may not hold civil services posts. 

e Ethical conduct is taken into consideration in evaluating performance; civil service performance 

evaluation criteria include aspects such as “relations and conduct within the service”. 

Particular attention is paid to public officials holding posts that are particularly susceptible to cor- 
ruption. Indeed, all civil servants are required to submit a declaration of their assets. However, for cer- 
tain categories of officials in posts that are particularly “susceptible” to corruption (Ministry of Finance, 
Public Works, etc.), the declaration is subject to stricter requirements and to more thorough checking. 
For instance, public officials with major responsibilities in the area of public works submit their declara- 
tion to the Public Prosecutor. This requirement also applies to members of the finance inspectorate 
(Law 2343/1995). The heads of each finance service are also required to re-deploy staff to all of the areas 
dealt with by the service (PD 16/1989). 


b) Informing and training public servants on ethics issues 


Most public servants are informed of ethical issues through both induction and further training courses. 
The agency responsible for training in Greece is the National Centre for Public Administration, comprising 
the National School for Administration (induction training) and the Institute for Further Training. 


Given the hierarchical structure of the public administration in Greece, public officials can turn to 
their line manager for advice and guidance. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identification and reporting of conflict of interest situations, especially in areas of financial 
management and receiving gifts and benefits such as fees, payments, entertainment. 


e Requiring the release of internal information related to ethical conduct and possible transgressions. 
e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 

e Standards for maximum time taken to respond to user requests. 

e Anti-corruption provisions in invitations to tender for public contracts. 

e Specific controls on public procurement procedures. 

e Risk assessment for areas susceptible to misconduct. 


e Prohibiting public officials, whether acting in an individual capacity or as part of a body, to decide 
cases from which they or persons related to them would benefit (article 36 of the Code for Civil 
Servants). 


d) Disclosure policy 


In accordance with the new Code for Civil Servants, all civil servants are required to disclose their 
assets. The same requirement applies to elected representatives. For certain categories of civil ser- 
vants holding “susceptible” posts (Ministry of Finance, Public Works, etc.), the requirements and checks 
are stricter. For instance, civil servants with major responsibilities for public works submit their declara- 
tion to the Public Prosecutor. The same applies to members of the finance inspectorate (Law 2343/ 
19995). The heads of each finance service are also required to re-deploy staff to all of the areas dealt 
with by the service (PD 16/1989). 
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The following information has to be disclosed in biennial declarations (annual declarations for certain 


categories), on first taking up a civil service appointment, and in the event of any significant change: 


e Assets. 

e Source and level of income. 

e Outside activities. 

The declarations of all civil servants are kept in their personal file, which is held by personnel man- 


agement. Should a change in the situation of a civil servant appear unusual, personnel management must 
conduct an inquiry. If the inquiry indicates that an offence warranting disciplinary or criminal action has 
been committed, the Minister is required to take the necessary steps to ensure that proceedings are 
taken against the official. For some categories of public official, the requirements are more stringent. 


e) 


Procedures to report misconduct/suspected corruption 


As a general rule, the procedure for public servants is no different to procedures for any citizen. 


There is a civil servants safeguards system for reporting bribery, in accordance with the Civil Code. For 
the public, there are special procedures for reporting bribery by public officials to the Ombudsman. 


Ù 


Internal control to support the improvement of ethical conduct in the public service 


Internal controls that support efforts to prevent corruption are financial controls, inspection bodies 


and line management controls. The internal controls required by law enable the administration to 
detect and redress irregularities. Internal review reports can be accessed by the bodies carrying out 
reviews (Inspectors — Controllers Body for Public Administration) by the personnel management 
division responsible for the employee concerned, and by Parliament if it so requests. 


g) 


a) 


Disciplinary procedures in case of a breach of public service standards 
The disciplinary procedures range from a reprimand to disqualification, as follows: 
e Reprimand. 


e Fine (maximum of three months’ salary). 


e 


Disqualification from promotion for a period ranging from one to five years. 


e 


Demotion (by one grade). 
e Temporary suspension from functions for a period of three to six months, without pay. 
e Dismissal. 


The penalties in each case are stipulated in the legislation. 


Scrutinising misconduct in the public service 


Institutions and procedures to investigate and prosecute misconduct 


Bodies in place to investigate misconduct and corruption in the public service are: 

e The Institutions and Transparency Committee, accountable to Parliament. 

e The Finance Inspectorate, directly accountable to the Minister of Finance. 

e The Economic Offences Prosecutions Agency, directly accountable to the Minister of Finance. 
e The Citizen’s Advocate (Ombudsman), as an independent administrative authority. 


e The Inspectors-Controllers Body for Public Administration, responsible to the Minister of the 
Interior, Public Administration and Decentralisation. 


The prosecuting authorities are: 
e The Public Prosecutor. jn) 
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e The courts. 
e The Economic Offences Prosecutions Agency (SDOE). 
The investigative agencies mentioned above can refer suspected corruption cases directly to the courts. 


b) Institutions in place to perform independent scrutiny of the administration 


These institutions include: 

e Parliament, which exercises parliamentary oversight of the civil service. The following Parliamen- 
tary Committees have been set up in order to improve transparency: the Public Banks and Public 
Utilities Committee, which advises on the suitability of nominees for the positions of Chairman of 
the Board, Managing Director and Executive Director of Public Banks and Public Utilities; the 
Institutions and Transparency Committee whose mission is to oversee the independent adminis- 
trative authorities and to investigate and evaluate relevant information for the study and devel- 
opment of proposals to improve the transparency of policy and public life in general in Greece 
and to oversee their application. 


e The Ombudsman 
e The judicial review courts. 


There are no procedures available for bringing misconduct to the attention of bodies charged with 
independent scrutiny of the activities of the public service. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


The Greek Government is examining the possibility of creating a special high-level inter-ministerial 
unit to co-ordinate and implement the government’s ethics and anti-corruption policy. A co-ordinating 
committee on anti-corruption policy is currently operating under the Ministry of the Interior, Public 
Administration and Decentralisation. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


The Committee referred to above is also responsible for assessing the effectiveness of measures 
promoting ethical conduct and preventing misconduct. In addition, each Minister assesses the 
effectiveness of measures promoting ethical conduct and preventing misconduct. 
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The general context for managing ethics in the Hungarian public service 


The principal ethics-related issues which have confronted the public service in Hungary during the past 
10 years, and especially within the past 18 months 


Despite the democratic changes and the development of the rule of law, the following negative 


phenomena have arisen as characteristic features in the transition period: 


b) 


c) 


¢ Reduction of the prestige of the civil service. 
e Reduction of the real value of wages in the civil service. 
e Moral and ethical norms are pushed to the background. 


Recent measures to improve ethical conduct in the public service 


The measures that have been taken to improve ethical conduct in the public service are: 


e Modification of legal regulations (penal, administrative and civil service provisions). 


e 


Deregulation. 


e Modernisation of organisational structures. 


e 


Modernisation of decision-making procedures. 


Plans in preparation to address ethical issues in the Hungarian public service 


A Code of Ethics for the Civil Service is in preparation and the draft text of the Code has been 


published for consultation. 


a) 


Core values for the public service 


Stated core values for the public service 


The principal source of core values is primary legislation. The Act on Legal Status of Civil Servants 


(Act No. XXIII of 1992) states the following core values: 


e Serving the public interest. 
e Lawfulness. 


e Handling of public affairs in a manner neutral to party politics. 


e 


Competence: top quality professional qualification. 


e 


Impartiality. 
e Equity and fairness. 
e Earning of citizens” satisfaction. 


In addition to the legislated set of core values, the following new values are presented in the 


published draft Code of Ethics for the Civil Service: 
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b) 


c) 


e Individual assuming of responsibilities. 
e Efficiency. 


e Humanity. 


How stated core public service values are communicated to public servants 


e Core values are automatically provided when someone joins the public service. 
e The statement of core values is part of the employment contract. 
e Instruments of new technology, such as the Internet communicate core values. 


e Core values are incorporated into training documents. 


The statement of core public service values was last revised in 1992 


The Act on Legal Status of Civil Servants (Act No. XXIII of 1992), containing the actual set of core val- 


ues, was passed by Parliament on 31 March 1992. The representatives of the civil service — trade unions 
and professional associations — took part in the preparation of the Act. Moreover, the draft code of eth- 
ics was distributed in the civil service and made available on the Internet homepage of the Ministry of 
the Interior for comments. 


a) 


Standards of behaviour for the public service 


Statements of the standards of behaviour expected of public servants 
Legal provisions cover the following points: 
e Receiving gifts or benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 
e Work outside the public service. 


e Restrictions on post-employment. 


e 


Special conditions/permissions on movement from the public service to the for-profit sector. 
e Involvement in political work. 


In addition to the general standards applicable to all civil servants, there are specific guidelines/ 


requirements for certain groups in the civil service, such as for the tax administration, the land registra- 
tion service or some local self-governments. The minimum standards of behaviour for the public 
service are stated in the following legal documents: 


b) 


e Act on Legal Status of Civil Servants. 
e Act on Public Administration Procedure (Act No. IV of 1957). 
e Criminal Code. 


Unacceptable conduct for public officials according to the law 


Specific types of misconduct defined by criminal legislation include the following: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 
e Abuse of office or public trust. 
Further prohibitions and restrictions imposed on public officials by other legislation include the 
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e Stringent conflict of interest regulations (Act on Legal Status of Civil Servants). 
e Stringent promotion regulations (Act on Legal Status of Civil Servants). 


e Stringent exclusion rules (Act on Public Administration Procedure). 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 

e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 

e Ensuring the openness of selection procedures by publicising vacant positions. 


e Taking ethical considerations into account in the recruitment process by checking the record of 
candidates and conducting a screening prior to the appointment. 


Special attention is given to officials in positions particularly susceptible to corruption, especially 
in tax and custom administration and in public procurement. 


b) Informing and training public servants on ethics issues 


In order to join the civil service, candidates are obliged to pass an entrance examination. The knowl- 
edge of ethical norms has an important role in this primary examination for civil servants. Furthermore, the 
subject of ethical norms is included in the curricula for medium-term training and further training. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identification and reporting of conflict of interest situations, especially in areas of financial 
management and post public employment. 


e Requiring reasons for administrative decisions. 


e 


Providing redress against administrative decisions. 
e Setting standards for timeliness for responding to requests. 


e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption 
are disqualified/suspended from future tenders/bids). 


e 


Specific controls on public procurement procedures. 


d) Disclosure policy 


Disclosure of personal information is required from elected officials. The following information is 
required to be disclosed when joining and leaving the public service: 


e Assets and liabilities. 
e Sources and level of income. 
e Gifts. 


Only those persons and organisations that are defined by law are allowed to use the disclosed 
information to avoid conflict of interest situations. With the agreement of the persons concerned, the 
disclosed data can be published. 175] 
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e) Procedures to report misconduct/suspected corruption 


In case of reasonable suspicion that an offence has been committed, the entity exercising the 
employer's authority is obliged to commence disciplinary proceedings. Both legal protection and ano- 
nymity are available to civil servants who expose wrongdoing. The criminal code introduced the cate- 
gory of “persecution of a person having made a report in the public interest (whistleblower)”. This 
provision penalises anybody who takes action against a whistleblower who has made the report in the 
public interest. 


For the public, special procedures are available, such as complaint procedures, ombudsman, and 
help desk or telephone line to expose wrongdoing committed by public servants. 


f) Internal control to support the improvement of ethical conduct in the public service 


Law requires internal control in the public administration. The managers of the individual organisa- 
tions within the framework of the law define the frequency of internal control reviews. Internal control 
supports corruption prevention efforts by enabling management to detect irregularities and by identify- 
ing procedural problems as well as providing specific recommendations for systemic improvements. 
Managers in the public service are required to follow up, and use mainly ordinary management control 
and training as follow-up mechanisms to implement recommended measures for systemic improve- 
ments. The principal aim of the internal control reviews is to help the management of the respective 
public service organisations; but external supervisory bodies, the State Audit Office and Members of 
Parliament have access to the reports of the internal reviews. 


g) Disciplinary procedures in case of a breach of public service standards 

The disciplinary punishments that may be imposed on a civil servant committing an offence are the 
following: 

e Censure. 

e Prolongation of waiting period in the career advancement system. 

e Reduction or deprivation of benefits. 

e Demotion in the career advancement system by one salary category. 

e Demotion in the career advancement system by one classification category. 

e Deprivation of personal remuneration. 

e Deprivation of title, withdrawal of senior official assignment. 

e Dismissal from office. 


The source of the disciplinary measures is the Act on Legal Status of Civil Servants. Legal redress is 
available against the disciplinary punishment, and includes both administrative redress and the right of 
appeal to the court. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The principal investigative organisations involved in anti-corruption efforts are the Government 
Control Office, the Police, and the Public Prosecutor's Office. In addition, the Police and the Public Pros- 
ecutor’s Office are authorised to prosecute misconduct and corruption in the public service. The Gov- 
ernment Control Office operates within the executive branch; the Police and the Public Prosecutor’s 
Office have jurisdiction over the whole public service. The Government Control Office and the Police are 
accountable to the government while the Public Prosecutor's Office is accountable to Parliament. Respec- 
tive laws — such as the Act on the Police and the Act on Public Prosecutors — ensure the independence of 
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these bodies, and their resources are provided by Parliament in the Annual State Budget. The 
prosecuting bodies are empowered to bring suspected cases of corruption directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 


e Parliament and its committees — both in the form of standing and special investigative Parliamentary 
committee. 


e Independent external auditors, reporting to elected bodies; for example the State Audit Office 
reporting to Parliament. 


¢ Ombudsman. 
e Courts for judicial review. 
e Government Control Office. 


The procedures that apply for a Parliamentary committee and for the ombudsman make it possible 
for anyone to bring wrongdoing of public servants to their direct attention. These bodies exercise 
independent scrutiny of public service activities. 


The State Audit Office performs external audit. The functions, jurisdiction, competency and degree 
of independence of this organisation are defined by the Constitution of the Republic of Hungary as well 
as by the Act on the State Audit Office (Act No. XXXVIII of 1989). The State Audit Office is the financial/ 
economic supervisory arm of Parliament and is governed exclusively by the relevant Acts of law. It con- 
trols the management of the public finance system, examines (among other things) the soundness of 
the budget proposals and the legitimacy of expenditures, controls the management of State assets and 
monitors compliance with the State accounting regime. The frequency of external audits could range 
from regular (yearly) to occasional. Audits are determined by the annual working plan of the State Audit 
Office. The audit reports are published routinely, but some of them are confidential. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


The following actions are taken to ensure the consistency of the government ethics and 
anti-corruption measures: 


e Using risk assessment to steer policy development for prioritising and sequencing ethics measures. 
e Analysing systemic failures and trends in criminal and disciplinary cases. 


A national corruption prevention plan has been developed. The plan was published in the Government 
Programme as well as in a Special Anti-Corruption Programme. The priority areas of the plan are: 


e Special focus on prevention. 

e Modernisation of the organisational framework. 

e Making the legal regulation more stringent. 

The plan requires the following measures from organisations across the public service: 
e Legality. 

e Transparency. 

e Simplification of decision-making. 


Non-governmental organisations such as professional associations were involved in the preparation 
of the plan. They are also informed of the status of implementation. 
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b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 
Initiatives to assess the effectiveness of these measures are under preparation. At the moment, the 
following measures are considered as successful instruments for preventing corruption: 
e Making the regulations concerning conflict of interest more stringent. 
e Making the decision-making processes more transparent. 


The major impediment to further reducing corruption in the public service is the low level of 
remuneration. 
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I. The general context for managing ethics in the public service in Iceland 


a) The principal ethics-related issues which have confronted the public service in Iceland during the past 
10 years, and especially within the past 18 months 


Public service ethics is generally not high on the agenda in Iceland. This reflects a number of factors: 


e The Icelandic public service is generally considered to be of high ethical standards. Cases of cor- 
ruption and other types of misconduct are rare, of limited scope and not systematic. This is, for 
example, reflected in the Corruption Perceptions Index developed by Transparency International 
(TI). This TI Index ranks Iceland No. 5, i.e. as one of the least corrupt countries in the world. 


e Public service ethics is not treated as a separate issue but rather as an integral part of manage- 
ment and administration policies, e.g. administrative procedures, access to information, public 
sector employment, financial management and performance management. 


e Discussions about ethics in public live tend to focus on political ethics rather than public service 
ethics. 


However, attention is given to issues in relation to conduct by public servants and some issues are 
on the agenda. These issues reflect a number of characteristics of society. Iceland is a small and homo- 
geneous society. A relatively high degree of consensus about norms and values exists. The smallness 
and closeness of the society also means that there is a high degree of transparency and it may be more 
difficult to conceal corruption such as bribes and fraud than in larger societies. 


There is, however, a downside to this. Iceland has moved from a family based society to a modern 
society in a very short time. This rapid change, along with the smallness and closeness of the society, 
means that values that stress individual duty to support and assist family and friends are still strong. 
These values may conflict with modern principles of a merit-based civil service. What used to be an eth- 
ical duty may now be labelled as nepotism and cronyism. Accusations of this type have been made 
especially in relation to appointments. This is closely related to political patronage, i.e. politically moti- 
vated appointments. Pressures of this type seem to be decreasing rather than increasing, due to 
changes in public opinion and administrative and management reform measures. 


Public management reforms have increased the interaction between the public and private sector, 
for example, in relation to privatisation and contracting out. This has caused limited problems, perhaps 
because the difference between the sectors is not very great. The Icelandic civil service has been rela- 
tively open and mobility between the public and private sector has been greater than in many other 
countries. Some discussions about favouritism in relation to privatisation have taken place but they are 
directed towards politicians and not public servants. 


The main discussion about ethics has focused on scandals in publicly-owned banks. For a long time 
the managers of these banks were politically appointed. Former ministers and members of parliament 
were often appointed. The banks were state owned and covered by special laws and not by public sec- 
tor accountability arrangements nor by private sector corporate governance arrangements. The pres- 
sures of competition were also limited. The banks were often accused of being part of a political spoils 
system, rather than commercial enterprises. 
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Recently the managers were accused of using entertainment allowances and official travel for pri- 
vate gain. They also gave inaccurate information in relation to parliamentary inquiries. The accusations 
led to resignations by the three top managers in the largest bank. It now seems obvious that unclear 
accountability arrangements (the banks were outside traditional public sector accountability) meant 
that standards of behaviour were unclear. 


This type of problem is unlikely to emerge again as the banks have recently been turned into limited 
corporations as part of a plan to privatise them (part of the shares has been sold to the public). It is inter- 
esting that public corporations that have been moved directly from public accountability arrangements to 
a status of limited companies have not faced problems of this type. 


Another potential challenge is related to public management reforms. Managers have received more 
autonomy and are increasingly expected to act strategically and as leaders. The boundaries between stra- 
tegic management and leadership on the one hand and politics on the other may not be very clear. It may 
thus be necessary to develop guidelines about the interface between politicians and managers. 


6) Recent measures to improve ethical conduct in the public service 


As mentioned above, public service ethics is usually not treated as a separate issue. Therefore no 
measures have been taken specifically to improve ethical conduct. However, important steps have 
been taken during the past years which do indeed affect public service conduct. These include: 


e The Administration Procedure Act (37/1993) formalises many principles that had been applied for 
many years, but not systematically. The Act defines a number of principles that guide public 
service conduct. 


e The Access to Information Act (50/1996) formalises principles of openness and transparency. 


e The Civil Service Act (70/1996) defines requirements in relation to public service conduct and 
how to deal with misconduct and unsatisfactory performance. 


e A number of actions have been taken to improve accountability. These include a new post of the 
Ombudsman and making the State Audit Office more independent. Both the Ombudsman and 
the State Audit Office report directly to Althingi (the Parliament). 


e Improving financial planning and reporting. 


e Making public procurement more transparent and thus reducing the risks of misconduct in 
relation to procurement. 


e Introduction of performance management to strengthen commitment to performance and making 
the civil servants more accountable. 


e Privatisation and corporatisation of commercial activities. 

¢ The implementation of the OECD Convention on Combating Bribery of Foreign Public Officials in 
International Business Transactions has lead to some changes in legislation, making offers of 
bribes by individuals and companies to public servants nationally and abroad unlawful. 


c) Plans in preparation to address ethical issues in the Icelandic public service 


There are no specific plans but many of the activities and reform measures mentioned earlier will 
be continued and strengthened. 


II. Core values for the public service 


a) Stating core values for the public service 


Core values are not systematically stated in any one document. However, core values such as 
accountability, impartiality, legality, transparency etc. are directly and indirectly stated in a number of 
legal documents. Legal documents which state core values include: 
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e The Civil Service Act. 

e The Administrative Procedure Act. 
e The Access to Information Act. 

e The Penal Act. 


6) How stated core public service values are communicated to public servants 


As these values are not systematically stated, they are not systematically communicated. Values may be 
communicated within individual organisations and on an ad hoc basis for example in relation to the 
introduction of new legislation. Some of the core values are communicated in some employment contracts. 


c) The statement on core public service values has not been revised in the last decade 


IHI. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 

Standards of behaviour are not systematically stated in a single document. However, they are 
directly and indirectly stated in a number of legal documents. They cover the following issues: 

e Receiving gifts and benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 


e 


Official travel. 
e Use of corporate credit cards. 
e Work outside the public service. 


Expectations in relation to use of official property/facilities, official travel, and use of corporate 
credit cards are stated as general and not specific principles. 


Special legislation for individual sectors of the civil service may define special requirements for special 
groups (e.g. police, judges, health professionals). Legislation in relation to health professionals requires 
them to comply with professional ethical codes. Some other professional groups are developing ethical 
codes. There are no specific requirements for those working at the political/administrative interface. 


Legal documents that state minimum standards of behaviour include: 
e The Civil Service Act. 

e The Administrative Procedure Act. 

e The Penal Act. 


b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect and attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making, deliberate violation of principles of fairness. 


e 


Abuse of office or public trust. 
e Violation of confidentiality. 


e 


Refusal to fulfil legal obligations. 
e Serious or repeated negligence. 
Moreover, a public official may be disqualified from public office for certain criminal offences. 181 
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Further prohibitions and restrictions are imposed on public officials by the Civil Service Act which 


prescribe the following cases when a public servant can be dismissed temporarily or permanently for: 


e Lack of attendance. 

e Neglect. 

e Refusing to obey lawful orders by superiors. 
e Lack of competence. 


e 


Inaccuracies. 


e Unsatisfactory performance. 


e 


Conduct that is improper, unethical or in conflict with the post. 


e Irregularities or difficulties in personal finances (temporarily, applies to public servants responsible 
for public funds). 


Moreover, the Civil Service Act defines further standards of behaviour for public servants, such as a 


public servant is required to: 


IV. 


a) 


e Demonstrate commitment, faithfulness, courtesy, flexibility, fairness, and helpfulness. 

e Respect confidentiality. 

e Avoid conduct inside or outside the post that may cause embarrassment or disgrace. 

e Ask for prior permission to take secondary employment, serve on a board or start business. 
e Be accountable and responsible. 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies and publicising vacant positions. However, rules/guidelines/policies for recruitment and 
promotion procedures are only partial and cover only certain aspects. 


e Basing recruitment and promotion on merit. However, the merit principle is not defined explicitly 
in legislation (except for some parts of the public service). Nevertheless, requirements for 
recruitment and promotion procedures and principles of equal treatment formally exclude other 
considerations than merit. Practice may vary and there are accusations that other factors influence 
appointments. Relatively flexible procedures and the lack of a formally stated merit principle may 
make it easier to ignore merit. 


Individual ministries and organisations may give special attention to officials in positions particularly 


susceptible to corruption but this is not done systematically across the civil service. 


b) 


Informing and training public servants on ethics issues 


Generally, informal and ad hoc methods are used such as guidance within individual organisations, 


professional socialisation etc. Also, issues in relation to civil service conduct are integrated into other 
training actives such as human resources management, administrative procedures, etc. 


No type of formal guidance, advice, counselling or consultation is available for public servants to 


resolve their work-related ethical problems and dilemmas. It is considered as the responsibility of manag- 
ers to assist public servant in cases like these. However, some organisations have requested assistance 
from specialists (academics) in relation to general rather than individual problems and dilemmas. 
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c) Other measures to promote high standards of conduct and assist prevention 


These include: 

e Identifying and reporting of conflict of interest situations. 

e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 

e Setting standards for timeliness of responding to requests. 
e Specific controls on public procurement procedures. 


All public servants are required to report conflict of interest situations but only specifically in 
relation to individual cases and decisions. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is not 
required in the public service. 


e) Procedures to report misconduct/suspected corruption 


Legal provisions define the procedure and obligations for public servants on how to expose wrong- 
doing committed by public servants, but these procedures are more implicit than explicit. It has not been 
considered necessary to provide protection/safeguard for public servants who expose wrongdoing. In 
general, the ombudsman is available for the public to expose wrongdoing committed by public servants. 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control is part of a day-to-day supervision function by managers and higher level organisations. 
It is carried out on an ad-hoc rather than systematic bases. 


g) Disciplinary procedures in case of a breach of public service standards 


The following disciplinary measures are defined in the Civil Service Act: 
e Reprimand. 

e Temporary dismissal. 

e Permanent dismissal. 

¢ Disqualification from public office. This is also defined in the Penal Act. 


In most cases the civil servant has the right to be notified and give his/her perspective in relation to a 
proposed reprimand. In the case of temporary dismissal the civil servant has redress to the minister. A spe- 
cial committee takes decisions on permanent dismissal. In the case of permanent dismissal the civil servant 
has the right to make an appeal to the courts. Only the courts may disqualify a person from public office. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


Misconduct and corruption are investigated by those organisations that have a specific or a general 
supervisory role in each case. The supervisory ministry is in charge of the investigation, often with assistance 
from the State Audit Office. If there is suspicion of a criminal offence the police leads the investigation and 
when a civil servant is temporarily dismissed a special independent committee investigates the case. 


Bodies in place prosecuting misconduct and corruption in the public service: 
e Police. 
e State Prosecutor. 
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Only those cases that involve a criminal offence are brought to the courts. They are prosecuted by 
the police in case of minor offences or by the State Prosecutor in case of serious offences, in the same 
way as other criminal offences. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Parliament/Parliamentary committee. 

e Independent/external auditors reporting to elected bodies such as Parliament. 
¢ Ombudsman. 

e Courts for judicial review. 


There are procedures/mechanisms available to bring wrongdoing to the attention of bodies 
exercising independent scrutiny on public service activities. 


The State Audit Office has very wide mandate to audit finances and regularity of transactions and 
the quality of procedures, activities and services of the administration. The external audits are con- 
ducted usually on an annual basis. Only major reports are published routinely. But the public can get 
access to the others on the basis of the Freedom of Information Act. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and/or anti-corruption policy 


No national ethics or corruption prevention plan/strategy has been developed. For this reason no 
dedicated institution in place is assigned to co-ordinate and manage the implementation of the 
government ethics policy. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


Main aspects of policies that influence civil service conduct have been evaluated and improved 
over recent years. These modifications do not necessarily focus on the ethical dimension. 


Generally, measures directed towards ensuring efficiency and effectiveness, openness and transpar- 
ency and good quality administration are considered successful instruments for corruption prevention. 
The soundness of basic management systems is more important than specific actions against corruption. 

As stated earlier in Section Ia.), corruption is not seen as a major issue in Iceland. Putting more 
emphasis on specific corruption prevention initiatives would probably do more harms than good. How- 
ever, some actions could be useful. These involve strengthening the merit principle and increasing 
awareness among civil servants, politicians and the public about ethics in public life. 
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I. The general context for managing ethics in the civil service'! in Ireland 


a) The principal ethics-related issues which have confronted the civil and public service in Ireland during 
the past 10 years, and especially within the past 18 months 


A radical programme of restructuring in the civil service commenced in the 1990s under the Strate- 
gic Management Initiative Programme. An essential ingredient of the programme was a review of the 
human resource management function in the civil service. The review identified a need for a code of 
conduct for the civil service which would update and bring together in one publication existing rules in 
the area of ethical behaviour as well as address new challenges in regard to the ethical standards 
expected of civil servants in a rapidly changing service environment. 


Similarly in the wider public service in the early 1990s, difficulties were identified in some State- 
owned companies arising from possible conflicts of interest between public duties and private inter- 
ests. A 1994 report of a Tribunal of Inquiry into aspects of the beef processing industry brought to prom- 
inence the interaction of business and the political system. A 1997 Tribunal of Enquiry into payments to 
politicians by a major company made recommendations to strengthen the policing of ethics in public 
life; and the Government has committed itself to addressing those recommendations. The Government 
plans to address this area in the context of ongoing work on legislation regarding standards in public 
office. Further Tribunals have also been established to enquire into the planning process and to engage 
in a more detailed investigation of payments made to certain senior politicians. 


6) Recent measures to improve ethical conduct in the civil service 


The Public Service Management Act 1997 introduced a statutory basis for the creation of a new 
management structure for the civil service. Its purpose was to enhance the management, effectiveness 
and transparency of operations of departments and offices and to put in place mechanisms for 
increased accountability of civil servants. 


A further element of the ethical framework is the Ethics in Public Office Act 1995 which addresses 
issues in relation to certain ethical matters for senior civil servants, senior executives of State bodies 
and the political system. The Act provides for: 


e Transparency mechanisms in the form of disclosure of interests. 


e Surrender of ministerial gifts. 


e 


Publication of political adviser contracts and qualifications. 
e Appropriate sanctions. 
e Investigation of breaches of the Act. 


It applies to all Members of each House of the Oireachtas (Parliament), ministers, and senior civil 
servants and senior executives in the wider public service such as directors and senior executives of 
State-owned companies and agencies. 


The Committees of the Houses of the Oireachtas (Compellability, Privileges and Immunity of Wit- 
nesses) Act 1997 confers powers on Oireachtas committees to request papers and summon persons and 
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to require witnesses to attend meetings and to respond to questioning when they attend on matters 
relevant to the investigating Committee’s terms of reference. 


c) Plans in preparation to address ethical issues in the Irish civil service 


As part of the review of the human resource management function in the civil service, a draft code 
of conduct outlining standards on ethical and other conduct matters has been prepared for consider- 
ation by senior civil service management. It is intended that the code will contain detailed guidelines 
on matters such as conflicts of interest, receipt of gifts and hospitality. 


In the wider public service context, following on from the recommendations of the 1997 Tribunal of 
Inquiry mentioned above, amendments to the Ethics in Public Office Act 1995 are being considered 
which may redesign the Public Offices Commission and confer additional investigative powers. Also 
under consideration is the creation of further sanctions for certain contraventions of the Ethics in Public 
Office Act 1995 and a legal requirement for the provision of tax clearance certificates and a related 
statutory declaration by those elected to either House of the Oireachtas. 


II. Core values for the civil service 


a) Stating core values for the civil service! 


The Minister for Finance is responsible for the fixing of terms and conditions of civil servants under 
Section 17 of the Civil Service Regulations Act 1956. This is achieved, inter alia, through the publication 
and distribution of circular letters throughout the civil service. The coherence of the civil service facili- 
tates the dissemination and promulgation of core values in such a manner. The main core values for the 
civil service underpin the provisions of many of these circulars. These values include: 


e Impartiality. 


e 


Political neutrality. 
e Recruitment and promotion based on merit. 


e Proper disclosure of information. 


e 


Sympathetic, efficient and courteous dealings with the public. 


e 


Efficiency and diligence in work. 
e Avoidance of the use of improper influence. 


e Avoidance of conflict of interest. 


6) How stated core public service values are communicated to civil servants 


Core values are not as yet expressed in a single statement but are contained in a number of circular 
letters. It is intended to draw these core values together in a single “code of conduct” document in the 
near future. 


The following forms of communication are used in the civil service: 
e Core values are automatically provided when someone joins the civil service. 


e Core values form part of the terms and conditions of employment (contract). However, it should 
be noted that, given the statutory underpinning of the civil service in Ireland, the contract of 
employment of civil servants is not within a single document but contained in a combination of 
statutory provisions and circulars from the Minister for Finance. 


e Core values, after revision, are distributed to all civil servants. 
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c) There is no single statement on core civil service values 


However, a new code of conduct which will incorporate core public service values is currently being 
devised. It is planned to be published in 2000. Civil servants from across the central administration are 
involved in the reformulation of the statement. It is envisaged that the new code of practice will be 
placed before a Parliamentary committee for consideration. 


III. Standards of behaviour for the civil service 


a) Statement on the standards of behaviour expected of civil servants 


As stated above at Section II.c) a new code of conduct is currently being devised. Rules and regula- 
tions regarding standards for conduct are currently outlined in circular letters issued by the Department of 
Finance. Furthermore, the Ombudsman Office has published a guide to standards of best administrative 
practice for public servants. The code of conduct is likely to cover the following areas: 


e Receiving gifts or benefits such as fees, payments, entertainment. 
e Use of official information. 


e Use of official property/facilities. 


e 


Official travel. 

e Work outside the civil service. 

e Restrictions on employment after retirement from the civil service. 

e Involvement in political work. 

The Ethics in Public Office Act 1995 requires that senior officials covered by the Act disclose: 
e Outside income. 

e Shares, etc. 

e Directorships. 

e Land holdings (other than family homes). 

e Certain gifts of property or services (subject to exclusions, e.g. personal gifts). 
e Certain travel, accommodation, etc., provided free or below cost. 

e Consultancies, etc. 

e Public contracts. 


e Other interests where these could materially influence the person in the performance of the 
functions or duties of his/her position. 


There are specific guidelines/requirements for the officials of public sector bodies who are subject to 
the disclosure of interest requirement of the Ethics in Public Office Act 1995 and receive guidelines from 
the Public Offices Commission on their obligations under this Act. The Cabinet Handbook provides 
guidance to ministers and civil servants on matters relating to the conduct of government business. 


In general, standards of behaviour required in the civil service are set out in circular letters issued 
by the Minister for Finance. The two main Acts which deal with standards of behaviour are the Civil 
Service Regulation Act 1956 and the Ethics in Public Office Act 1995. 


b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 
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e Abuse of office or public trust. 


Relevant criminal statutes are the Public Bodies Corrupt Practices Act 1889, the Prevention of Cor- 
ruption Act 1906, and the Prevention of Corruption Act 1916. All three have been amended by the Ethics 
in Public Office Act 1995. 


Responsibility for investigating suspected offences of bribery and corruption is a matter for the 
Garda Siochdna (Police Force) and, as is the case generally with prosecutions on indictment, discretion on 
whether to prosecute rests with the Director of Public Prosecutions, who is independent in the exercise 
of his functions. Further legislation, the Prevention of Corruption Bill, is currently being prepared and is 
expected to be ready for publication within the next few months. The purpose of this Bill is to make any 
legislative changes necessary to enable Ireland to ratify the: 


e OECD Convention on Combating Bribery of Foreign Public Officials in international Business 
Transactions. 


e EU Convention on Corruption involving officials of the EU or of Member States of the EU. 
e EU Joint Action on Corruption in the Private Sector. 

e Council of Europe Criminal Law Convention on Corruption. 

The Bill includes provisions regarding: 

e Active and passive bribery, including the criminalisation of trading in influence. 


e Extension of existing categories to include active and passive corruption involving: an office 
holder or a director of a public body; a person occupying a position of employment in a public 
body; a special adviser; a member of the Court of Auditors of the European Communities; and 
domestic, foreign and international parliamentarians and judges. 


¢ Criminal liability of heads of businesses and corporate liability. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment in the civil service 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


Special attention is given to officials in positions particularly susceptible to corruption. The Ethics 
in Public Office Act 1995 prescribes certain positions of employment in the civil service as “designated 
positions”, thereby bringing the holders of such positions under the ambit of the Act. Civil servants 
working in posts dealing with contracts or in commercially sensitive areas would normally be covered 
by the Act. 


6) Informing and training civil servants on ethics issues 


In addition to providing written guidelines to those who are subject to the Ethics in Public Office 
Act 1995, the Public Offices Commission is charged with providing guidance to individuals where they 
seek it to enable them to comply with the terms of the Act. On appointment to a position which is sub- 
ject to the provisions of the Ethics in Public Office Act, an official is given guidance documentation on 
the Act including guidelines published by the Public Offices Commission. 
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c) Other measures to promote high standards of conduct and assist prevention in the civil service 


These include: 


e Identifying and reporting conflict of interest situations, especially in areas of financial management, 
receiving gifts or benefits such as fees, payments and entertainment. 


e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 

e Setting standards for timeliness of responding to requests for information. 
e Specific controls on public procurement procedures. 


The enactment of the Freedom of Information Act, which came into effect in April 1998 for central 
government departments and offices, was a significant step forward. It has also been extended to parts 
of the wider public service, i.e. the local government and health sectors, in October 1998. The key fea- 
ture of the Act is the creation of a legal right of access by the public to information held by public bod- 
ies, to be exercised both as an individual right and as an effective means of scrutinising and evaluating 
decisions by public bodies. The Act also confers the right on members of the public to seek reasons for 
decisions. This right can be exercised by a person who is affected by an act of a public body and who 
has a material interest in the matter. 


d) Disclosure policy 


Members of the Oireachtas are obliged to declare all registrable interests for publication. The annual 
disclosure obligation on senior civil servants and senior executives of State bodies in the wider public ser- 
vice is confined to those interests which could materially influence them in relation to the performance of 
the functions of their directorship or position. In addition, the statements provided by Oireachtas Members 
and office holders (e.g. ministers) are entered in a register and published. Statements of interests of senior 
special advisers are laid before the Houses of the Oireachtas and given to the Public Offices Commission. 
By contrast, statements made by senior civil servants and senior executives of State bodies in the wider 
public service in respect of their personal interests and those of a spouse or child are confidential, but 
they are available to the Public Offices Commission either directly or on request. 


The information is required to be disclosed annually, when joining or leaving the public service or 
when relevant circumstances change. The annual disclosures are supplemented by provisions in the Act 
requiring once-off declarations where a potential conflict of interest could arise in the performance of offi- 
cial duties or functions, between the public interest and the interests of the individual concerned or the 
interests of connected persons, e.g. close relatives or business partners. Designated civil servants, senior 
executives and board members of State bodies in the wider public service and special advisers are gener- 
ally prohibited from performing a function where there is a conflict of interest unless there are compelling 
reasons, which must be given in writing, for such performance. The following information is required: 


e Outside income. 
e Shares, etc. 
e Directorships. 


e 


Land holdings (other than family homes). 

e Certain gifts of property or services (subject to exclusions, e.g. personal gifts). 
e Certain travel, accommodation, etc., provided free or below cost. 

e Consultancies etc. 

e Public contracts. 


e Other interests where these could materially influence the person in the performance of the 
functions or duties of his/her position. 


The declarations of Members of Parliament are published in a Register. Statements may form the 
basis for investigations by the Public Offices Commission. Senior public officials generally make their 
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statements to the head of their body. The Act provides that compliance with the Ethics Act is included 
in the terms on which an official, executive or director holds their position. Statements of interests may 
therefore be relevant in, for example, disciplinary proceedings. 


e) Procedures to report misconduct/suspected corruption 


There are no specific legal provisions or procedures for reporting by civil servants of misconduct or 
suspected corruption in the civil service. However, a draft Whistleblowers Protection Bill is currently 
under consideration by the Government. This proposed legislation would provide protection from civil 
liability or penalisation to employees who make certain protected disclosures in relation to the affairs 
of their employers and to provide for related matters. Public servants would be covered by the 
proposed legislation. 


Ð Internal control to support the improvement of ethical conduct in the civil service 


Breaches of certain ethical standards such as the requirement of political impartiality would be 
considered disciplinary matters in the civil service. A disciplinary code sets out the procedures for the 
processing of disciplinary issues. Government accounting procedures provide for internal control of 
financial arrangements in the civil service. 


g) Disciplinary procedures in case of a breach of civil service standards 


Disciplinary measures may vary from reprimand, decrease in earnings, demotion, to dismissal 
depending on the seriousness of the breach of public service standards. Such disciplinary measures 
can be appealed to the Civil Service Disciplinary Appeals Board and the courts. 


V. Scrutinising misconduct in the civil service 


a) Institutions and procedures to investigate and prosecute misconduct 


Bodies in place investigating misconduct and corruption in the civil service: 


e An investigative body operates with exclusive jurisdiction over one or a defined range of public 
service organisations. 


e An investigative function exists inside individual public service agencies/departments. 
e Internal audit. 


The Public Offices Commission, established under Section 21 of the Ethics in Public Office Act 1995, 
has the right to investigate allegations of corrupt activity which breaches this Act. It is independent of 
Government, and is composed of the Comptroller and Auditor General, the Ombudsman, the Chair of 
the Lower House of Parliament and senior Parliamentary civil servants. However, it is of course also 
open to police authorities to investigate any matter which may involve a breach of anti-corruption laws. 
Responsibility for investigating suspected offences of bribery and corruption is a matter for the Garda 
Síochána (police force) and, as is the case generally with prosecutions on indictment, discretion on 
whether to prosecute rests with the Director of Public Prosecutions, who is independent in the exercise 
of his functions. If the Public Offices Commission, during or after an investigation, forms the opinion that 
the person being investigated may have committed an offence relating to the performance of his/her 
functions, the Commission may report, in writing, to the Director of Public Prosecutions. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 
© Oireachtas (Parliament) and its committees. 
e Independent/external auditors reporting to elected bodies such as Parliament. 
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¢ Ombudsman. 
e Courts for judicial review. 
e Independent office of ethics. 


There are procedures/mechanisms available to bring wrongdoing to the attention of bodies exer- 
cising independent scrutiny on public service activities. For example, members of the public can com- 
plain to the Public Offices Commission. The Comptroller and Auditor General (C&AG) audits the 
accounts of government departments, health boards, non-commercial semi-State bodies and educa- 
tional institutions which receive funding from the exchequer. Audits by the C&AG take place on an 
annual basis. External audit reports are published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and anti-corruption policy 


The Ethics in Public Office Act 1995 provides for the determination, by the Minister for Finance, of 
the application of a number of its provisions, e.g. designating those positions and directorships in the 
public service which shall be subject to the Act. The Public Offices Commission, established under the 
Ethics in Public Office Act 1995, supervises the operation of the Act and provides guidelines and advice 
on steps required to be taken to ensure compliance at the individual level. In addition, as already indi- 
cated, the Commission has powers under the Act to refer a matter, where appropriate, to the Director of 
Public Prosecutions for possible prosecution as well as a process of formal investigation and reporting 
to the Houses of Parliament in cases of alleged contravention of the Ethics in Public Office Act by mem- 
bers of either House. The Public Offices Commission provides a report on its activities to the Oireachtas 
and Government. This report is required annually. The Government programme undertakes to 
strengthen confidence in public life through an enhanced policing mechanism for ethical issues. The 
programme also commits the Government to follow up on the recommendations of the 1997 Tribunal of 
Inquiry (Dunnes Payments) mentioned in Section I.a) above. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


As stated previously, the Public Offices Commission provides an annual report on its activities for 
the Oreachtas and Government. In the context of the wider public service, a number of statutory tribunals 
of inquiry have also examined issues in relation to ethical conduct and preventing misconduct. Reports 
from such tribunals form an important element in the ongoing evaluation of the effectiveness of mea- 
sures to promote ethical conduct. 
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I. The general context for managing ethics in the public service in Italy 


a) The principal ethics-related issues which have confronted the public service in Italy during the past 
10 years, and especially within the past 18 months 


During the past 10 years in Italy, the ethics-related issue that has been of the greatest concern to 
institutions and public opinion has been the fight against widespread law-breaking in the public admin- 
istration and in State-owned companies. This culminated in serious cases of corruption and cover-ups 
by politicians even at the highest levels of government and have brought to light the misappropriation 
of considerable public resources. 


The action to combat corruption, which has primarily been handled by specialised sections of crim- 
inal courts and in particular by the Pool Mani Pulite of the Milan Public Prosecutor's Office, has shown - 
apart from the criminal aspects that have come to light — that on the whole, compared with what 
occurred in the political and business spheres, public servants and employees were not the worst 
offenders. In this regard, the Minervini Commission" pointed out that the environment conducive to 
collusion and corruption in government unquestionably stemmed from the progressive deterioration of 
political life, in which special and private interests predominated, and from the lack of proper functioning 
of markets due to large-scale government monopolies. 


The Commission therefore concluded that the chief means of preventing illegal behaviour by pub- 
lic servants was the restructuring and renewal of the public administration in order to raise it to an 
acceptable level of efficiency. 


As a result, for the past 18 months the government — aware of the need to renew ethics in the pub- 
lic sphere — has been introducing co-ordinated legislation to reorganise the public administration, 
streamline procedures and regulate relations between government and citizens. These measures are 
aimed at making citizens, both as individuals and groups, the central focus of government, administra- 
tive action and public institutions. Parliament, for its part, has examined a Bill combining the different 
proposals made by various political parties with a view to establishing anticorruption standards in the 
public administration. 


Consequently, there is a high degree of awareness in Italy of the problem of ethics in the public 
service at all levels. The issue of proper and transparent professional ethics at all levels of government 
is given prime importance in the platforms of political parties, in discussions within institutions and in 
public debate. The importance of the issue is also due to the fact that, by enforcing ethics in govern- 
ment and in the relations between civil society and government at all levels, the criminal convictions 
handed down over the past seven years have created the conditions for fundamental political and eco- 
nomic renewal in Italy and for a new approach to internal relations within government and its external 
relations with citizens. 


Consequently, over the past decade — whether from the standpoint of the public administration, 
civil society or parliamentary institutions — great strides have been made in all sectors to make adminis- 
trative action more transparent and honest and to give private citizens and the media a right of access, 
not only for informational purposes, but also so that they can monitor the honesty and fairness of public 
employees. 
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b) Recent measures to improve ethical conduct in the public service 


Recently introduced measures that are aimed directly at curbing corruption are contained in: 


e Anti-Mafia legislation (Act of 19 March 1990, No. 55; Legislative Decree No. 490/1994; Act of 
17 January 1994, No. 47; and a circular of the Ministry of the Interior). 


e Currency control and legislation to prevent money laundering. 


e The Local Government Autonomy Act, in particular where it makes the distinction between the 
political structure and the actual administrative management of government units (Act 142/1990).'4 


e The Act on the Communication and Transparency of Administrative Procedure (Act No. 241/1990). 
e The Act on Competition Supervision and the Market (Act No. 287/1990). 
e The Administrative Simplification Act (Act No. 127/1997, Art. 6, c.2). 


e The laws bringing Italian legislation into line with EU directives in the field of public tenders, 
transport and telecommunications. 


In 1993, Legislative Decree No. 29, with later additions, and Act No. 537 introduced further signifi- 
cant anti-corruption provisions, separating administrative management even more clearly from the 
direct influence of political power in the fields of organisation, procedures and public employment. 


In 1994, Act No. 109 (Framework Law on Public Works), with subsequent amendments, established an 
Observatory for Monitoring Public Works and a corresponding Authority specifically required to report any 
irregularities (Art. 4). It also laid down that a single official was responsible for the procedure for the 
design, planning, awarding of contracts and execution of public works, but separated planning and the 
awarding of contracts for work — all of which limit the opportunities for illegal practices and make it more 
difficult to conceal corruption and collusion between the public administration and tendering firms. 


In 1997, three Acts, No. 59, No. 94 and No. 127, laid down a general framework for administrative 
reform, including decentralisation, reorganisation of central administration, completion of the privatisa- 
tion of public employment, legal and procedural streamlining, simplified monitoring and a radical mod- 
ification of the State budget. 


These are important Acts, which, even though they are not directly aimed at combating corruption, 
nevertheless — like the earlier Administrative Simplification Act No. 15 of 1968 — tend to reinforce 
impartiality of government, promote the smooth running of the administration, and create a new and 
direct relationship of service and accountability of government to citizens. Through legislation ensuring 
their right of access, citizens are given a virtual duty to monitor administrative activity. 


It has been recognised that to prevent corruption, it is of key importance to define and disseminate 
to public servants and government employees common values and principles of behaviour based on the 
standards of impartiality, efficiency and public service that should characterise the public administration 
under the Italian Constitution. 


Art. 586 of Legislative Decree No. 29/1993, introduced by Legislative Decree No. 546/1993, states 
that the Civil Service Department of the Office of the President of the Council of Ministers, after hearing 
the most broadly representative trade union confederations, shall define a Code of Conduct for Gov- 
ernment Employees,!* which shall include the necessary organisational measures to be adopted to 
ensure the quality of the services rendered to citizens. This article also specifies that a copy of this 
Code shall be given to employees when they take up their duties and that the President of the Council 
of Ministers shall issue guidelines to ARAN (Agenzia per la Rappresentanza Negoziable delle Pubbliche 
amministrazioni), the agency that conducts collective bargaining on behalf of the government, to ensure 
that the code is included in departmental contracts. 


Lastly, the recently passed Act No. 127/1997 (Art. 17, paragraph 22) — which extends to senior public 
officials the obligation to declare personal assets already required of elected officials and the heads of 
some public institutions under Art. 12 of Act No. 441/1982 — has created a highly dissuasive anti-corruption 
instrument that also promotes transparency. 
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The fight against corruption is also being actively promoted through the government's large-scale 
initiatives based on interministerial co-operation and co-ordinated by the Civil Service Department. In 
this regard, extensive investigations have recently been conducted — such as on the regularity of the 
direct hiring of the disabled by the public administration — and initiatives have been launched to raise 
standards for the use of public goods — such as the investigation of the public telephone system and 
subsequent issuing of general guidelines on the use of telephone and telematic communications in 
government, or the standards regulating and limiting the use of official cars (Finance Law No. 962/1996). 


II. Core values for the public service 


a) Stating core values for the public service 


The core values for public service are the following: 
e Legality. 

e Impartiality. 

e Efficiency. 


e Serving the government: requirement that public employees work exclusively for the government. 


e 


Loyalty to the country. 


The core values for public service are primarily stated in the Constitution and the Single Text on 
Central Government Employees approved by Presidential Decree No. 3 of 1957. Furthermore, they are 
specifically listed in the Decree of the President of the Council of Ministers of 31 March 1994, which 
states the Code of Conduct for Government Employees. 


6) How stated core public service values are communicated to public servants 


The following forms are used: 
e Core values are automatically provided when someone joins the public service. 


e The statement of core values is part of the employment contract/document. 


c) The statements on core public service values have not been revised in the last decade 


However, in accordance with Art. 586 of Legislative Decree No. 29/1993, the Code of Conduct for 
Government Employees sets out an initial set of rules of conduct based on the aforementioned princi- 
ples of impartiality, efficiency and public service. The Code also stated that guidelines of the President 
of the Council of Ministers to ARAN would be aimed at “ensuring that the principles would be combined 
with disciplinary accountability” (which is now provided for in contracts) and that the General Affairs 
and Staff Offices of each organisation would monitor the proper enforcement of the Code and advise 
employees on concrete cases. The Code is to be updated every four years, on the basis of indications 
and suggestions from practical experience. 


Nevertheless, the Government, in accordance with Art. 11.i) of the recent Act No. 59/1997, is in the 
advanced stages of preparing a revised Code of Conduct, which inter alia sets out the procedures for linking 
the terms of contracts with disciplinary sanctions, the adoption of codes of conduct by individual 
organisations and the establishment of monitoring and advisory bodies for the enforcement of these codes. 


The public service was indirectly involved in the formulation of these provisions through its main 
trade union bodies, who were asked to provide comments, proposals and evaluations. Furthermore, the 
public was involved indirectly in the process, since the reactions of the mass media to the changes 
being introduced were carefully examined. 
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II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


The statements on the standards of behaviour are contained in the Code of Conduct currently in 
force for all public employees. Further specific ethical codes are adopted by sectoral organisations. 
They cover the following points: 


e Receiving gifts or benefits such as fees, payments, entertainment. 
e Use of official information. 


e 


Use of official property/facilities. 
e Official travel. 


e 


Use of corporate credit cards. 

e Work outside the public service. 

e Restrictions on post-employment. 

e Special conditions/permissions on movement from the public service to the for-profit sector. 
e Involvement in political work. 


Standards of behaviour are communicated to the public through publication of documents on stan- 
dards in the Official Gazette of the Republic and in the gazette of individual Regions. Specific codes of 
conduct of communes, provinces or other local government or public service bodies are posted publicly. 

Specific guidelines/requirements for certain professions are added to the general standards for 
public employees, as in the case of lawyers working in the public service or in legislative offices or 
government-employed engineers and physicians. 

Further guidelines exist for public servants and political leaders working at the political/administra- 
tive interface. For example, Art. 98 of the Constitution states that public employees, if they are 
Members of Parliament, may only be promoted on the basis of job tenure. 

Moreover, the minimum standards of behaviour for the public service are stated in legislation, includ- 
ing the Acts on Civil Service, Public Administration, Administrative Procedures, special anti-corruption laws, 
and other primary legislation including the Constitution. 


6) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 

e Abuse of office or public trust. 

e Abuse of privileged State information by public officials. 
e Fraud. 


Further prohibitions and restrictions imposed on public officials by other legislation include the 
following: 


e The Decree of the President of the Council of Ministers of 31 March 1994 issued the Code of Con- 
duct for Government Employees, as provided for by Art. 586 of Legislative Decree 29/1993. 
Art. 11.i) of Act 59/1997 states that the Office of the President of the Council of Ministers shall 
adopt codes of conduct subject to disciplinary procedures. 
e Act No. 662 of 1996 is another piece of legislation containing provisions aimed at raising ethical 
standards in government and combating corruption in general. Paragraphs 56 to 65 of Art. 1 of this 
Act supersede the existing provisions of the Consolidation Act on State Civil Servants approved 
[196 by Presidential Decree No. 3 of 1957, by specifying more stringent standards regarding conflict of 
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IV. 


a) 


b) 


c) 


interest and part-time work, considering that any violation of this principle constitutes grounds 
for dismissal. 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


These include: 


e 


e 


e 


e 


Providing rules/guidelines/policies for recruitment and promotion procedures. 

Basing recruitment and promotion on merit. 

Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies and publicising vacant positions. 

Considering ethical behaviour in the performance appraisal. However, this is not required by 
legislation. 


Moreover, special attention is given to officials in positions particularly susceptible to corruption, 
for example in the customs and tax administration. 


Informing and training public servants on ethics issues 


Expected standards are communicated to public servants by means of induction training for raising 
awareness. In general, the induction training on ethics is compulsory for all public servants and is moni- 
tored by a central organisation. In some cases, e.g. customs officials, initial training on ethics is centra- 
lised in a single institution, such as the Higher School for Public Administration, but is continued in 
specific courses in the internal training school of the finance administration. Public servants do not 
obtain further training to improve their skills for ethical judgement. Managers are responsible for 
providing advice to public servants on resolving their work-related ethical problems. 


Other measures to promote high standards of conduct and assist prevention 


These include: 


e 


e 


e 


Identifying and reporting of conflict of interest situations, especially in areas of financial manage- 
ment, post public employment and receiving gifts or benefits such as fees, payments or enter- 
tainment. For example, outside employment for public servants is generally forbidden unless 
specifically authorised (Art. 1, paragraphs 56-65 of Act No. 662/1996), and the acceptance of gifts 
or advantages as rewards, payments or other emoluments is forbidden, unless they are customary 
gifts of slight value (Art. 3 of the Code of Conduct). 

Requiring the release of internal information related to ethical conduct and possible transgres- 
sions. Except in specific cases, the circulation of information on ethical behaviour and breaches 
of ethics is allowed. 

Requiring reasons for administrative decisions: Art. 3 of Act No. 241/1990 requires reasons for 
administrative decisions to ensure their legitimacy and transparency. 

Providing redress against administrative decisions: Art. 113 of the Constitution provides for the 
possibility of appealing against administrative decisions. 

Setting standards for timeliness of responding to requests, for example Art. 8 of Act No. 241/1990 
states that for each administrative procedure the time limit for its completion and the name of 
the responsible official must be made public. 

Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption 
are disqualified/suspended from future tenders/bids). 


Specific controls on public procurement procedures. 
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e Risk assessment of the areas susceptible to misconduct. For example, the issuing and use of offi- 
cial credit cards are controlled through audits. 


e Setting standards on charges/cost recovery for information provided. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests, etc.) is 
required from elected officials and senior public servants. A fundamental role in preventing corruption 
is played by the Act of 5 July 1982, No. 441, which introduced the requirement that the following officials 
must report their earnings on a yearly basis: 


e Members of the Senate and Chamber of Deputies, the President of the Council of Ministers, 
ministers, State Secretaries. 


e Regional councillors, provincial councillors, councillors of communes that are the capital of a 
province or have a population greater than 50 000. 


e Presidents, vice-presidents, managing directors and general directors of public institutions 
(including public enterprises) who are appointed, nominated or approved by the President of 
the Council of Ministers, the Council of Ministers or individual ministers. 


The law also extends the requirement to report personal assets to the following: 


e Presidents, vice-presidents, managing directors and general directors of companies in which the 
central government or public bodies hold a capital share of greater than 20 per cent. 


e Presidents, vice-presidents, managing directors and general directors of private companies in 
which the central government or public bodies pay more than 50 per cent of the administrative 
expenses shown in the balance sheet, provided that the annual amount is greater than five 
hundred million lire. 


e General directors of autonomous central government enterprises. 


e General directors of special enterprises established under the Royal Decree of 15 October 1925, 
No. 2578, and of communes that are capitals of a province or have a population greater than 100 000. 


The information on assets, sources and level of income is required to be disclosed on an annual 
basis and when joining or leaving the public service. The information is published in bulletins prepared 
by the Office of the President of the Council of Ministers that are available to the general public. Other 
than for the verification of the reports filed under Act 441/1982, there is no body, office or board formally 
responsible for investigations or generalised anti-corruption monitoring on an on-going basis. 


e) Procedures to report misconduct/suspected corruption 


Legal provisions define the procedure for exposing wrongdoing as well as the rights and obliga- 
tions of public servants in terms of reporting misconduct. Legal protection is available to public 
servants who expose wrongdoing. 


For the public, special procedures are available, such as complaint procedures and a telephone 
line, to expose wrongdoing committed by public servants. Furthermore, there are procedures in place 
to bring wrongdoing to the attention of bodies exercising independent scrutiny on public service activities. 
These include: 

e Reporting specific acts of wrongdoing to the supervisory or monitoring authority. 

e An enquiry is conducted either by the criminal investigation authorities or the administrative 

office of the immediate supervisor, when applicable, or by outside inspection bodies such as the 
Inspectorate for the Civil Service or the General Inspectorate for Finance. 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control supports corruption prevention efforts by enabling management to detect irregulari- 
ties and identify procedural problems, providing specific recommendations for systemic improvements. 
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The follow-up is carried out by the Inspectorate for the Civil Service attached to the Civil Service 
Department of the Office of the President of the Council of Ministers and by the General Inspectorate 
for Finance attached to the General Accounting Office of the Ministry of the Treasury. 


Internal control is required by law, and the legal provisions determine when internal controls and 
audits of the management of public bodies and public enterprises may or must be required. The very 
recent Legislative Decree No. 286/1999 on the reorganisation of the monitoring of public administration 
states that auditing bodies, accounting offices and inspection services are in place to monitor the regu- 
larity of administration and accounts. Moreover, this Legislative Decree requires that public enterprises 
comply with the general principles of corporate audits, to the extent that they are applicable. Further 
legal provisions are stated in Art. 20 of Legislative Decree No. 29/1993 on assessment and internal con- 
trol units, and Act No. 20/1994 on audits of expenditure carried out by the General Accounting Office, 
and on management control and control of results made by the Court of Auditors. 


According to the aforementioned legislative decree, the management control reviews must be car- 
ried out at least every six months. The following persons and bodies have access to the reports of the 
reviews: employees in the units carrying out the management control; senior management and policy 
guidance bodies of the administration. The individuals concerned have access to reports on staff 
evaluation and strategic control. 


g) Disciplinary procedures in case of a breach of public service standards 


Disciplinary procedures are available in case of a breach of public service standards. The disciplin- 
ary procedures and sanctions/penalties are legislated in general, and further details of disciplinary pro- 
cedures and methods of imposing sanctions are specified in departmental contracts. In disciplinary 
procedures, Art. 113 of the Constitution recognises the right to legal redress, including appeal to court, 
as a fundamental right. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The principal investigative and prosecuting organisations involved in anti-corruption efforts 
include: 


e Parliament. 
e Judiciary. 
e Administrative bodies. 


The investigative power of Parliament lies both with Parliament as a whole and with individual 
Members of Parliament, each of whom is empowered to address specific issues by exercising what is 
known as parliamentary inspection. Members of Parliament can address questions to the Government 
both orally in parliamentary sessions or formally in writing on any subject or aspect of government activ- 
ity, including those involving corruption in the public sector. The relevant official must reply within a 
brief period specified by law. 


Each branch of Parliament or Parliament as a whole may establish special Commissions of Inquiry 
composed of Members of Parliament to investigate issues of particular interest for the general welfare, 
including corruption in public life. These Commissions can directly question any authority, office or per- 
son, with their own powers to conduct criminal investigations (as was done, for example, by the 
Commission of Inquiry that investigated the corrupt activities related to the P2 Masonic Lodge in 
the 1970s). 


To deal with particularly serious criminal activity, Parliament has established standing commissions 
for information-gathering and/or investigation and monitoring, such as the Parliamentary Commission 
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on the Mafia that deals with all aspects and ramifications of the Mafia, including active and passive 
corruption at all levels in the public sector. 


Judicial bodies assist the courts, which by law are normally responsible for investigating and pun- 
ishing criminal activities. The investigative bodies of the criminal police, which are only formally subject 
to the investigating magistrate, have broad investigative discretion while retaining all the specific 
characteristics of the police corps to which they belong. 


Administrative investigative bodies may be general or specific, hierarchical or extra-hierarchical. 
The following bodies have general jurisdiction and are extra-hierarchical in nature: 


e The General Inspectorate of Finance, established by Act No. 1037/1939, under the supervision of 
the General Accounting Office of the Ministry of the Treasury. 


e The Inspectorate for the Civil Service, supervised by the Civil Service Department of the Office of 
the President of the Council of Ministers, established by Act No.93/1983 revised by Legislative 
Decree No. 29/1993. 


These inspectorates have extra-hierarchical jurisdiction and powers, and their inquiries are prima- 
rily aimed at making comparative measurements and evaluations across homogeneous sectors, 
functions and responsibility centres. 


Individual ministries through the exercise of their power of self-organisation and hierarchical supervi- 
sion establish ministerial inspectorates. The jurisdiction of these inspectorates is limited to the department 
to which they belong, and thus either general or limited to the sector to which they are assigned. 


The most important special investigative bodies exercising activities that involve oversight of 
ethics in government are as follows: 


e The Observatory for Monitoring Public Works and the Authority for Monitoring Public Works, estab- 
lished by Act No. 109/1994 (Framework Law on Public Works), are specifically required to report 
wrongdoing (Art. 4). While the Observatory is subject to the Minister of Public Works, the Authority 
is under the direct supervision of the President of the Council of Ministers and Parliament. 


e The Central Service of Tax Inspectors (SECIT) also combats corruption. In the finance administra- 
tion, it is responsible for the financial control of tax payment by citizens and the proper behav- 
iour of government offices and employees, both as regards office procedures and individual 
conduct and contact with users. 


e Under paragraph 62 of Art. 1 of Act No. 662/1996, all institutions are required to establish an 
investigative body with specific jurisdiction: the special sector of the internal inspectorate. This 
Act, which amends the existing provisions of the Consolidation Act on State Civil Servants, 
approved by Presidential Decree No. 3 of 1957, establishes more stringent standards regarding 
conflict of interest and part-time employment, stating that any misconduct in this regard shall be 
considered valid grounds for dismissal. 


e The Inspectorate for the Civil Service also carries out monitoring activities, and if need be may 
ask the Inspectorate of the Customs Service to conduct administrative investigations. 


On the whole, it can be said that investigative and monitoring bodies have a sufficiently high level 
of independence since, even though their officials are normally directly accountable to the administra- 
tive or political officials who appointed them, they all are required to report to the judicial authorities 
any cases of suspected crime, whether they concern public servants, government appointees (as in 
SECIT) or, especially, officers in the criminal police. 


In particular, Art. 20 of Presidential Decree No. 3/1957 specifies that directors-general or heads of 
service are required to report suspected crimes, or the Minister if the former are suspects in the case. 
Art. 32 of Act. No.335/1976 specifies the other individuals who are subject to this requirement, 
i.e. regional administrators and heads of regional offices and, if these individuals are suspects in the 
case, the relevant collegiate body. 


Finally, senior officials with inspection duties are specifically required to report suspected crimes. 
This is specified in Art. 20 of Presidential Decree No. 3/1957; Art. 12 of Presidential Decree No. 748/1972; 
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Art. 86 and 91 of Legislative Decree No. 77/1995; and Art. 6 of Act 1291/1962, which requires the General 
Accountant of the State to report to the Court of Auditors any wrongdoing discovered in the course of 
administrative/accounting audits carried out by the Finance Inspection Services. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Extraordinary commissions reporting to Parliament. 

e Independent/external auditors reporting to Parliament. 
e Courts for judicial review. 


Extraordinary commissions of inquiry may be appointed by the Government, with general jurisdic- 
tion for the entire public administration, or by the management of individual institutions, with jurisdic- 
tion limited to that sector of competence.'° These commissions, unlike those appointed by Parliament, 
have only administrative powers. The investigations carried out by administrative commissions are gen- 
erally aimed at determining the nature and extent of wrongdoing in the administration or in the specific 
sectors in which it occurred. 


The powers of administrative commissions of inquiry are defined by the provisions under which 
they are established. They are of a purely administrative nature and reflect the disciplinary/administra- 
tive aspects considered to be appropriate in terms of the administrative chain of command and internal 
organisation. Some commissions may be given special powers of extra-hierarchical oversight — as in the 
case of commissions appointed by the Government — or information-gathering and investigative powers 
(as in the case of the Customs Service, the Carabinieri Corps, the State Police and the Army in general) 
with criminal police investigators assigned to work under the direct authority of commission members. 


Independent audits are carried out by the Internal Audit Services and the Regional Prosecuting 
Attorney of the Court of Auditors for Government Bodies (Acts Nos. 19 and 20 of 1994). Both for internal 
audits and the external audit of the Court of Auditors, the system provides for the use of a network of 
units responsible for verifying the legality and regularity of accounts. Audit reviews are conducted on a 
biannual basis or at least once a year, and audit reports are published routinely. 


A Bill soon to be approved, providing for corruption prevention measures, entrusts the internal 
audit system with sensitive and very important duties of monitoring legality which are to be carried out 
by units with the necessary high professional standards. The internal audit system, aimed at ensuring 
the regularity of administration and management and the ethical conduct of public servants, will carry 
out four distinct types of activity: 


e The control of administrative/accounting regularity, which also includes monitoring the legality 
and propriety of administrative action. 


e Management control, aimed at optimising the cost/results ratio through monitoring and measures 
to improve the effectiveness, efficiency and cost-effectiveness of administrative action. 


e Staff evaluation, and in particular of senior management, which may also be used for the purpose 
of setting variable salaries in contracts. 


e Strategic evaluation and control aimed at supporting the activities of policy guidance and control 
bodies, and at evaluating the effectiveness of management choices in terms of the results 
obtained versus the goals set. 


Strategic evaluation and control will be assigned to units attached to policy guidance bodies 
(which, in ministries, are the offices that work directly with the minister), while management control and 
staff evaluation will be carried out by units and/or individuals accountable to the administrative bodies 
in charge of the organisational divisions in question (directorates-general for ministries). The units 
responsible for controlling regularity will be existing bodies (audit boards, accounting offices, inspec- 
tion services) to which the new duties contained in the corruption prevention Bill will be assigned, if 
necessary after additional training and staff have been provided. 
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Employees in units that carry out management control, staff evaluation and strategic control will 
forward their results only to the senior management bodies of the administration, the persons and the 
policy guidance bodies specified in the Bill itself. 


In addition to the commissions of inquiry referred to above, which are extraordinary bodies, the 
judicial authority has jurisdiction under ordinary circumstances for investigating and punishing crimes 
of corruption in which the public administration is the plaintiff. The complete independence of the 
courts is guaranteed by law; however, administrative investigations are less independent in as much as 
administrative inspectorates are bureaucratic units that are more or less directly accountable to their 
supervisory Ministry, Head of Cabinet, Secretary-General or General Director. This is of course only true 
in terms of their administrative structure since, as stated previously, inspectors are personally required 
to report any evidence of wrongdoing to the competent criminal or accounting authority (Art. 361 of the 
Italian Penal Code). 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and corruption prevention policy 


The Civil Service Department of the Office of the President of the Council of Ministers is the central 
institution assigned to co-ordinate and manage the implementation of the government ethics policy. 
The Civil Service Department is defined by legislation. In its current form it was established as part of 
the Office of the President of the Council of Ministers under Framework Law No. 93 of 29 March 1983, 
which assigned to it an overall staff of 265. The Minister for the Civil Service is responsible for policy 
guidance when so designated. 


The subject of corruption and ethical behaviour in the public service is always included in the 
Report on the State of the Public Administration that the Minister for the Civil Service presents annually 
to the Government and Parliament and subsequently publishes, bringing it into the public domain. 


The following actions are taken to ensure the consistency of the government ethics and anti-corruption 
measures: 


e Using risk assessment to steer policy development for prioritising and sequencing ethics measures. 
e Analysing systemic failures and trends in criminal and disciplinary cases. 
e Providing national guidance and/or a checklist to develop prevention strategies in organisations. 


A national ethics or corruption prevention plan/strategy has not been developed, but the govern- 
ment is very aware of the need for such an ethics plan/strategy. The subject is currently being studied 
and specific legislation is being envisaged concerning a corruption prevention plan/strategy. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


Under the regulations in force in the various departments of the public administration, controls of 
the regularity of the administration and accounts are carried out by auditing bodies, accounting offices 
or inspection services, including those specified in Art. 1, paragraph 62, of the Act of 23 December 1996, 
the Finance Inspection Services of the General Accounting Office and bodies with general jurisdiction. 


In general terms, the corruption prevention measures that are considered to be effective, even 
though they may be indirect, are the legislation on the simplification of administrative procedures, on 
transparency, on the justification of decisions and on communication. This legislation has sought to 
eliminate the bureaucratic procedures, administrative secrecy and arbitrary decision-making that very 
often foster active and passive corruption (for further information see Section I.b) above). A concrete 
successful instrument for corruption prevention was introduced by the Act of 5 July 1982, No. 441, which 
requires disclosure of earnings by senior officials on a yearly basis (for details see Section IV.d)). 


The main impediment to achieving higher standards for combating corruption lies in the very nature 
of corruption itself. Corruption occurs because corrupt officials, who are well aware of the legislative 
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framework designed to prevent corruption, are able to plan and commit with impunity the very crimes 
that the laws and regulations are meant to punish. This means that, since no measures can by themselves 
entirely prevent those who are determined to do so from engaging in wrongdoing, only a deliberate effort 
to persuade officials to change their conduct will lead them to behave in an ethical manner. 


This can be achieved by combining dissuasive legal and procedural provisions with solid training 
in ethics and morality. This training must begin with the teaching of the citizenship ethic in families and 
schools, and continue in government with the service ethic, which leads government employees, even 
when they are in positions of power and authority, always to act in such a way as to further the objec- 
tives and social outcomes laid down by the Constitution and the laws, and to protect the rights and 
meet the expectations of the public. 

However, the values and convictions of the service ethic should not be limited only to public 
employees, but should be shared by everyone — both in the public and the private sector — who pro- 
vides community services to the public. It is fair to say that this is the direction in which many of the 
efforts to raise the ethical standards of public life in Italy are moving. 
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I. The general context for managing ethics in the public service in Japan 


a) The principal ethics-related issues which have confronted the public service in Japan during the past 
10 years, and especially within the past 18 months 


No answer. 
6) Recent measures to improve ethical conduct in the public service 


Raising ethics awareness by training 


e The National Personnel Authority (NPA) offers training courses for instructors of the ethics sensitivity 
training programmes. 


e The NPA has enriched the subjects related to ethics in inter-ministerial training courses, which it 
provides for government employees in each grade. 


e In 1997, the NPA revised an ethics training programme for public servants. The NPA also 
produced video material concerning retention of ethics. 


e In 1997, the NPA developed a “Booklet on Readings on Ethics in Public Service”, which was given 
to the trainees of all inter-ministerial training programmes conducted by the NPA in 1998. 


Establishing codes of conduct 


In 1996, the Council of Vice Ministers compiled new measures to secure an effective system for 
enforcing official standards of discipline and preventing misconduct. These measures require each min- 
istry and agency to establish their own codes of conduct concerning contacts with persons or entities 
whose interest are affected by the performance of the employee’s duties. Each ministry and agency 
established its own codes of conduct based on the model suggested by the agreement. 


Strict and fair treatment over employees’ misconduct 


In January 1997, the Director General of the Bureau of Employee Relations of the NPA issued an 
instruction “Strict and Fair Treatment over Employees’ Misconduct”, to the ministries and agencies, 
requesting them once again to treat employees” misconduct both strictly and fairly. 


A revision in disciplinary systems 


In September 1998, the NPA submitted an opinion concerning a revision in disciplinary systems to 
the Diet and the Cabinet. In July 1999, the Diet passed a legislative bill to amend the National Public Ser- 
vice Law (NPSL) based on this opinion. According to the modified provisions, disciplinary action may 
be taken against a public servant for his/her previous misconduct in national service — even after trans- 
ferral to local government, positions in special service, etc. - when he/she returns to the national 
government. This was not possible under the former legislation. 
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Establishing the National Public Service Ethics Law 


Legislative bills to promote discipline among government officials were brought to the 


1998 Ordinary Session of the Diet. The Diet passed the National Public Service Ethics Law on 9 August 
1999. According to this new Law, the following measures will be entirely effective on 1 April 2000: 


a) 


b) 


c) 


e Obligation on senior officials who receive gifts, favours, etc. of value beyond 5 000 yen to report it. 
e Obligation on very senior officials to report their stock exchange and income. 


e Establishment of the National Public Service Ethics Board in the NPA responsible for the affairs 
concerning retention of ethics related to the office, for example, training, review of above- 
mentioned reports, investigation and punishment of unethical conduct. The Cabinet, with the 
consent of the Diet, appointed the President and Members of the National Public Service Ethics 
Board in December 1999. 


e Prohibition or restriction of some kinds of conduct by the National Public Service Officials Ethics 
Instructions established as a government order. 


Core values for the public service 


Stating core values for the public service 


Following are the stated core values: 


e “All public officials are servants of the whole community and not of any group thereof.” (The 
Constitution of Japan, Article 15, Section 2). 


e “Any employee, as a servant of the people, shall attend to his/her duties in the interest of the 
public, and exert his/her utmost effort in the performance of his/her duties.” (National Public Ser- 
vice Law, Article 96, Section 1). The National Public Service Ethics Law states the following as 
“Ethics Principles" (Article 3): 


a)Employees shall not give unfairly discriminative treatment to the nationals and shall always 
engage in their duties with fairness, recognising that they are servants of the whole nation. 


b) Employees shall not use their duties or positions for private gain. 
c) Employees shall not, while in their duties, take any actions that create public suspect or distrust. 


How stated core public service values are communicated to public servants 


The following forms are used: 
e Core values are automatically provided when someone joins the public service. 


e Core values are normally communicated at the introductory training courses for new employees 
conducted in each ministry and agency. 


e Core values are stated in the laws so that all core values are readily accessible. 


The statements on core public service values have been revised in the last decade 


The National Public Service Ethics Law passed by the Diet on 9 August 1999 updated the core public 


service values. 


a) 


Standards of behaviour for the public service 


Statements on the standards of behaviour expected of public servants 


Standards of behaviour for the public service are stated in the NPSL (National Public Service Law) 


and the codes of conduct established in each ministry and agency. Based on the National Public Service 
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Ethics Law, a new code of conducts, i.e., the National Public Service Officials Ethics Instructions, will be 
issued. They cover the following issues: 


e 


e 


e 


e 


e 


Receiving gifts or benefits such as fees, payments, entertainment. 
Use of official information. 
Official travel (Law concerning Travel Expenses for National Public Personnel and Others Article). 


Work outside the public service includes the restriction on employment in profit-making enter- 
prises (Article 103 of the NPSL) and on participation in other undertakings or business 
(Article 104 of the NPSL). 


Restrictions on post-employment. 
Special conditions/permissions on movement from the public service to the for-profit sector. 


Involvement in political work which includes the restriction on political activities (Article 102 of 
the NPSL). 


Obedience to superiors’ orders (Article 98 of the NPSL). 
Prohibition of acts causing discredit to the public service (Article 99 of the NPSL). 


Prohibition of divulging any secret which may have come to employees’ knowledge in the perfor- 
mance of their duties (Article 100 of the NPSL). 


Obligation to give undivided attention to duty (Article 101 of the NPSL). 


Receiving payment for speech and writing from persons and entities whose interest are affected 
by the performance or non-performance of the employees’ duties (codes of conduct). 


Accepting meals from the above mentioned persons or entities (codes of conduct). 


Although there is no particular statement concerning use of official property in the present regulation, 


Article 99 of the NSPL is regarded as covering this question. If an employee acts in a way that causes 
discredit to the public in the use of official property, disciplinary action may be taken against him/her. 


There are specific requirements within the public service in addition to the general standards 


applicable to all public servants. For example, tax officials are strictly prohibited from divulging or mis- 
appropriating any secret which may have come to their knowledge in the performance of their duties. 
Furthermore, the following specific guidelines are in place for public servants and political leaders 
working at the political/administrative interface (Article 102 of the NPSL): 


b) 


e 


e 


e 


Personnel shall not solicit, or receive, or be in any manner concerned in soliciting or receiving any 
subscription or other benefit for any political party or political purpose or engage in any political 
activity as defined by rules of the NPA other than to exercise his/her right to vote. 


No employee shall be a candidate for elective public office. 


No employee shall be an officer, political adviser, or member with a similar role of any political 
party or political organisation. 


Minimum standards of behaviour for the public service are stated in the NPSL (National Public 
Service Law) and the codes of conduct established in each ministry and agency. 


Unacceptable conduct for public officials according to the law 


e 


e 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


Abuse of office or public trust. 


Further prohibitions and restrictions imposed on public officials are stated in the NPSL as follows: 


e 


e 


Prohibition of acts of labour dispute (Article 98). 
Prohibition of acts causing discredit to the public service (Article 99). 
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e 


e 


e 


e 


e 


Prohibition of divulging any secret which may have come to employees’ knowledge in the 
performance of their duties (Article 100). 


Prohibition of holding two or more government positions simultaneously without authorisation 
by law or orders, and prohibition of receiving compensation for additional government position 
even with authorisation (Article 101). 


Restriction on political activities (Article 102 of the NPSL). 
Restriction on employment in profit-making enterprises (Article 103). 


Restriction on participation in other undertakings or business (Article 104). 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


These include: 


e 


e 


e 


e 


e 


e 


e 


Providing rules/guidelines/policies for recruitment and promotion procedures. 
Basing recruitment and promotion on merit. 


Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies and auditing/monitoring the selection procedures. 


Ensuring that only published/appropriate selection criteria are considered in recruitment. 


Taking ethical considerations into account in the recruitment process. For example in the course 
of the interviews — which are part of the recruitment examinations for national public service — 
the interviewers are required to evaluate the ethical standards of the applicants. 


Considering ethical behaviour in the performance appraisal. The employee's ethical behaviour 
may be one dimension to be evaluated in the performance appraisal, which is developed in each 
ministry and agency. 


Conducting ethics training. 


Regular rotation or replacement of personnel. 


Special attention is given to officials, who are in charge of budget-execution, licensing and 
approval affairs. They are discouraged from occupying their posts for a long period. 


Informing and training public servants on ethics issues 


Ethics training is executed by the NPA, a central personnel Agency, and each ministry and agency. 
Each training course primarily consists of lectures and discussions of pertinent ethical issues. Lectures 
focus on raising ethics awareness, and discussions on improving skills for ethical judgement. Training 
programmes conducted by the NPA and each department are explained as follows: 


e 


e 


e 


e 


The NPA conducts inter-ministerial training courses for administrative officers according to their 
grade, whose curricula include case studies in ethics awareness. Only those officials who are rec- 
ommended for training by their respective departments receive training. However, all Level I 
employees (public servants who were appointed as the result of passing the Level I Recruitment 
Examination) are required to attend the initial training course upon their employment. 


The NPA also offers a programme for administrative officers who are expected to become instruc- 
tors of ethics training for officials of their own departments, on how to conduct ethics training. 


Each ministry and agency, under the guidelines of the NPA, provides ethics training in its own 
training courses for administrative officers of each stratum/grade, according to their own schedule. 


The NPA develops teaching materials for ethics training, such as booklets and videos. 
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Public employees who have work-related ethical problems or dilemmas, may consult with 
Discipline Management Officers of their ministries or agencies responsible for promoting discipline. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identifying and reporting of conflict of interest situations, especially in areas of post public 
employment and receiving gifts and benefits such as fees, payments, and entertainment. 


e Requiring reasons for administrative decisions. 
e Providing redress against administrative decisions. 


e Setting standards for timeliness of responding to requests. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required 
from elected officials and members of the Cabinet. The following information is required to be 
disclosed when they take up their position in the public service and on an annual basis: 


e Assets and liabilities. 

e Loans. 

e Sources and level of income. 
e Outside positions. 


The disclosed information is open to the public upon request. The purpose is to establish the politi- 
cal ethics of elected officials and members of the Cabinet by disclosing information — such as personal 
assets and liabilities — to the public and therefore to contribute to the development of democracy. 


The National Public Service Ethics Law will introduce a disclosure system for senior government 
officials. It will require senior officials to report gifts with a value of more than 5 000 yen received not 
from individuals but from organisations, and very senior officials to report their transaction of stocks and 
their income. Certain parts of the report on gifts received will be open to public upon request. 


e) Procedures to report misconduct/suspected corruption 


Legal provisions define the procedure for public servants on how to expose wrongdoing committed 
by public servants. There is no protection/safeguard provided for public servants who expose wrongdo- 
ing. Neither procedures nor supporting institutions are in place for the public to expose misconduct 
committed by public servants. 


f) Internal control to support the improvement of ethical conduct in the public service 


There is no internal control to support the improvement of ethical conduct in the public service. 


g) Disciplinary procedures in case of a breach of public service standards 
When a public servant falls under one of the following cases (Article 82 of the NPSL), an employee may, 
as disciplinary punishment, be dismissed, suspended from duty, suffer reduction in pay or a reprimand: 


e When he/she has acted contrary to the National Public Service Law, National Public Service Ethics 
Law or orders issued thereunder. 


e When he/she has acted contrary to the duties of his/her position or has neglected his/her duties. 
e When he/she is guilty of such misconduct as to render himself/herself unfit to be a servant of the people. 


Concerning availability of redress, the Article 90 of the NPSL provides that the employee subject to 
disciplinary punishment may file with the NPA only an objection such as an appeal for review or submittal 
of a protest under the Law for Examination of Objections Against Administrative Acts. Article 92-2 provides 
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that no lawsuit may be brought for its cancellation until after the NPA has rendered a ruling or a decision 
on the said appeal or the protest submitted. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The principal investigative organisations involved in anti-corruption efforts include: 
e Police. 
e Public Prosecutors’ Office. 


Police officers are the major investigative force carrying out their duties within the jurisdiction of 
the Prefectural Police concerned. According to the jurisdiction of the Police Act (Articles 4 and 5) the 
National Public Safety Commission exercises administrative supervision over the National Police 
Agency within its authority. While the Commission is under the jurisdiction of the Prime Minister, the 
Prime Minister is not empowered to command or control the Commission directly. The Prefectural Pub- 
lic Safety Commissions exercise administrative supervision over their prefectural police by formulating 
basic policies and regulations for the police operations. However, neither the Prefectural Public Safety 
Commissions nor Prefectural Governors or elected assemblies may supervise individual case or specific 
law enforcement activities of the Prefectural Police. (Article 38 of the Police Act). The National Police 
Agency employs | 405 police officers, 922 imperial guards and 5 323 civilians while 226 401 police offic- 
ers and 29 351 civilians are in service in the Prefectural Police. The national budget provides around 
230 billion yen for the National Police Agency and around 3,5 billion yen for the Prefectural Police in the 
financial year 1999/2000 (1 April 1999 -31 March 2000). 


Public prosecutors operate with jurisdiction over the whole public service. Public prosecutors are 
empowered to both investigate and prosecute misconduct and corruption committed in the public ser- 
vice. The Minister of Justice (who is a civilian) may control and supervise public prosecutors generally in 
regard to their functions. However, in regard to the investigation and disposition of individual cases, the 
Minister of Justice may control only the Prosecutor-General. The Public Prosecutors Office Law grants 
the security of tenure. Except for the cases regulated by the Act, no public prosecutor shall, against his/ 
her will, lose his/her office, be suspended from the performance of his/her duties or suffer reduction of 
salary unless by disciplinary action. Public prosecutors are empowered to bring suspected cases of cor- 
ruption directly to court. Currently 1 304 public prosecutors, 919 assistant public prosecutors and 
9 134 assistant officers and technical officers work for the public prosecutors offices. Their financial 
resource is about 105 billion yen for the current financial year (1 April 1999 — 31 March 2000). 


6) Institutions in place to perform independent scrutiny of the administration 


In Japan, courts have the authority to judge legality of administrative dispositions in specific cases. 
Courts perform scrutiny of actions of the administrative organisations within certain limits. The following 
requirements are necessary for courts to perform scrutiny of revocation lawsuits of administrative actions: 


e The administrative actions come under administrative dispositions. 
e The plaintiff has legal benefit in respect of his or her asking for revocation of the disposition. 
e The lawsuits are filed within the time period specified by the law. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and anti-corruption policy 


As a central personnel agency, the NPA is responsible for basic standards for service discipline and 
matters concerning disciplinary action. The Prime Minister, another central personnel agency, is also 
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responsible for matters concerning discipline, although in practice the Management and Co-ordination 
Agency (MCA) plays this role. The NPA, defined by the NPSL, provides an annual report for the Diet and 
the Cabinet concerning its activities. Matters concerning discipline are stated in the report. 

The principal action and commonly used procedure in Japan to ensure the consistency of the gov- 
ernment ethics and anti-corruption measures is the analysis of systemic failures, trends in criminal and 
disciplinary cases. No national ethics or corruption prevention plan has been developed. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


The National Personnel Authority has reviewed all aspects of human resource management including 
ethics retention when necessary. If a revision requires an amendment in any law, the NPA recommends 
amendments to the Cabinet and the Diet. 
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a) 


b) 


c) 


a) 


KOREA 


The general context for managing ethics in the public service!” in Korea 


The principal ethics-related issues which have confronted the public service in Korea during the past 
10 years, and especially within the past 18 months 

The principal ethics-related issues are: 

e Misconduct and wrongdoing related to civil petitions. 


¢ Transparency in the administrative procedure. 


Recent measures to improve ethical conduct in the public service 


These include: 


e Amendment of the Public Service Ethics Act (11 June 1993): the registered property of senior 
public officials (Grade 1 and above) shall be open to the public, and the authority of the Public 
Service Ethics Committee is strengthened. 


e Enactment of new laws, such as the Act on Special Cases concerning Forfeiture for Offences of 
Public Officials (5 January 1995); Act on Disclosure of Information by Public Agencies 
(31 December 1996); Act on the Framework of Administrative Regulation (23 August 1997); Civil 
Petitions Treatment Act (23 August 1997); Administrative Procedures Act (15 December 1997); Act 
on Combating Bribery of Foreign Public Officials in International Commercial Transactions 
(28 December 1998). 


e Government reorganisation and outsourcing to achieve a small and efficient administration. 


Plans in preparation to address ethical issues in the Korean public service 


The following comprehensive anti-corruption measures are being discussed: 
e Formulation of a code of conduct for public officials. 

e Protection of whistle-blowers. 

e Requirement that public officials report any wrongdoing they witness. 


e 


Confiscation of ill-gotten gains. 
e Reduction of regulatory powers of public officials to lessen the temptation to offer bribes. 


Core values for the public service 


Stating core values for the public service 


The following values are enumerated as duties of Korean public officials: 
e Fidelity. 
e Obedience. 


e Kindness and impartiality. 
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b) 


a) 


e Confidentiality. 

e Integrity. 

e Dignity. 

They are enumerated in the following legal documents: 
e Constitution of the Republic of Korea. 

e National Civil Service Act. 

e Decree on the Service of National Officials. 

Public Service Ethics Charter. 


e 


How stated core public service values are communicated to public servants 


The following forms are used: 

e Core values are automatically provided when someone joins the public service. 

e Any revisions of core values are distributed to all public servants. 

e Core values are communicated through training of public servants such as job-training and 


in-service training. 
Standards of behaviour for the public service 


Statements of the standards of behaviour expected of public servants 


There is no single code of conduct, but the standards of behaviour expected of public officials can 


be found in many acts and decrees, all of which are available to all public officials. Standards cover the 
following points: 


e Receiving gifts or benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 
e Official travel. 


e 


Use of corporate credit cards. 
e Work outside the public service. 


e Restrictions on post-employment. 


e 


Special conditions/permissions on movement from the public service to the for-profit sector. 
e Involvement in political work. 


There are no specific guidelines/requirements for public servants and political leaders working at 


the political/administrative interface. There is one exception, however, for those working at the political/ 
administrative interface: the prohibition of political activities is loosely applied to them. Duties of pub- 
lic officials stipulated in the National Civil Service Act and the Decree on the Service of National 
Officials serve as their minimum standards of behaviour. 


b) 


Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Abuse of office or public trust. 
e Abandonment of duties. 
e Divulgence of official secrets. 
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IV. 


a) 


b) 


c) 


e 


e 


Alteration of a public document, or drafting a false one. 


Illegal arrest and detention of citizens. 


Further prohibitions and restrictions imposed on public officials by the National Civil Service Act 
and the Decree on the Service of National Officials include the following: 


e 


e 


Prohibition of deserting office. 
Prohibition of engagement in lucrative business. 
Prohibition of political activities. 


Prohibition of collective actions (e.g. petitions through the joint signature for improvement of 
public official’s own benefits). 


Restrictions on holding concurrent employment. 


Restrictions on the employment of retired officials in job-related private companies. 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


These include: 


e 


e 


e 


e 


e 


Providing rules/guidelines/policies for recruitment and promotion procedures. 
Basing recruitment and promotion on merit. 


Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


Ensuring that only published/appropriate selection criteria are considered in recruitment. 


Considering ethical behaviour in the performance appraisal: ethics-related elements such as 
integrity and impartiality are accorded high importance in evaluating work behaviour. 


Special attention is given to officials in positions particularly susceptible to corruption. For officials who 
are engaged in prosecution, police, inspection, customs and tax, the obligation to report on their properties 
annually is applied to a wider range of grades than other officials. They are also re-deployed regularly. 


Informing and training public servants on ethics issues 


All public officials in the career service are required to take ethics training at the time of appoint- 
ment and promotion. Public officials in tax and inspection affairs take additional special training on eth- 
ics. The training contains theories and case studies. The courses are provided by the Central Officials 
Training Institute (COTI), training agencies of various ministries such as the Tax Officials Training 
Institute (TOTI), and private professional training bodies. 


According to the National Civil Service Act, public officials can request advice or counselling on 
their work-related ethical problems and dilemmas from the Government Personnel Appeals Commission 
(GPAC). 


Other measures to promote high standards of conduct and assist prevention 


These include: 


e 


e 


e 


Identification and reporting of conflict of interest situations, especially in areas of financial manage- 
ment, post public employment, receiving gifts or benefits such as fees, payments, and entertainment. 


Providing redress against administrative decisions. 


Setting standards for timeliness to respond to requests. 215] 
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e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption 
are disqualified/suspended from future tenders/bids). 


e Specific controls on public procurement procedures. 


d) Disclosure policy 
Disclosure of personal information (declaration of personal assets, financial interests) is required from: 
e Elected officials. 


e Senior public servants (assistant minister level and above). 


e 


Directors, deputy directors and auditors of gsovernment-invested institutions. 
e Governor, Deputy Governor and Auditor of the Bank of Korea. 
e Director of the Financial Supervisory Service. 


e 


Presidents and auditors of the National Agricultural Co-operatives Federation, National Fisheries 
Co-operatives Federation and National Livestock Co-operatives Federation, etc. 


The disclosure requirements are more rigorous in the following particular sectors: 
e Prosecution. 

e Police. 

e Customs administration. 

e Tax administration. 


The following information is required to be disclosed on an annual basis and when joining or leaving 
the public service: 


e Assets and liabilities. 

e Loans. 

e Sources and level of income. 

e Gifts. 

Registered information is kept confidential except that of senior public servants (assistant minister level 


and above) which is publicised in the official gazette (public bulletins). Only the Public Service Ethics 
Committee has access to the confidential information for examining and detecting illicit enrichment. 


e) Procedures to report misconduct/suspected corruption 


Legal provisions define the general procedure for exposing wrongdoing, and internal rules deter- 
mine the procedure within each organisation across the public service. There is no protection/safeguard 
available to public servants who expose wrongdoing. For the public, special procedures are available, 
such as complaint procedures, ombudsman, help desk, or telephone line to expose wrongdoing 
committed by public servants. 


Ð Internal control to support the improvement of ethical conduct in the public service 


Financial and management control is ensured by internal audit and inspection. Internal control, 
required by law every | to 3 years, supports the improvement of ethical conduct in the public service. The 
management of the agency that is audited, the President of the Republic and the Board of Audit and 
Inspection (BAI) have access to the reports of the reviews. Internal control detects and corrects miscon- 
duct and irregularities, and provides momentum for systemic improvements when necessary. Follow-up 
mechanisms to implement recommended measures for systemic improvements are not required. 


g) Disciplinary procedures in case of a breach of public service standards 


Disciplinary measures are classified into: dismissal with pension reduction, dismissal, suspension, 
pay reduction, and reprimand. These are stipulated in the National Civil Service Act. The Government 
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Personnel Appeals Commission reviews the appeals made by public servants against disciplinary 
actions, and the Commission’s decision can be brought to administrative lawsuits if one disobeys it. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


Bodies in place investigating misconduct and corruption in the public service: 


e The Board of Audit and Inspection (BAI), under the supervision of the President of the Republic, 
operates with jurisdiction over all public officials of central and local government. The Constitution 
accords independence to the BAI in performing its duties (822 staff as of | July 1999). 


e Public prosecutors operate with jurisdiction over all public officials. They retain independence in 
dealing with specific cases (1 207 prosecutors and 2 153 staff as of 1 July 1999). Police officers 
obey any official order issued by the competent public prosecutors in a criminal case 
(94 840 policemen as of | July 1999). 


e Auditors inside each ministry (or agency); they are not independent. 


Only public prosecutors can prosecute misconduct in court. No investigative or prosecuting bodies 
are empowered to bring suspected cases of corruption directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Parliament/Parliamentary committee. 
¢ Ombudsman. 

e Courts for judicial review. 

e The Board of Audit and Inspection. 


There are procedures/mechanisms available to bring wrongdoing to the attention of bodies exer- 
cising independent scrutiny on public service activities: citizens can submit petitions to scrutinising 
bodies for correction of wrongdoing by public officials and/or for disciplinary measures. 


The Board of Audit and Inspection performs external audit (this independent organisation reports 
directly to the President of the Republic) for all affairs where public expenditure is used, once a year for 
central administrative agencies, and once every two years for other organisations. External audit reports 
are published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics policy 
The following institutions are defined by legislation for co-ordination and management of government 
ethics policy: 
e The Office for Government Policy Co-ordination (31 staff as of 1 July 1999) under the Prime Minister. 
e The Ministry of Government Administration and Home Affairs (36 staff as of 1 July 1999). 


The following actions are taken to ensure the consistency of the government ethics and anti-corruption 
measures: 


e Using risk assessment to steer policy development for prioritising and sequencing ethics measures. 
e Providing national guidance and/or a checklist to develop prevention strategies in organisations. 


e Assigning a central office responsible for oversight of all ethics related measures, including 
ensuring the consistency of legal regulations. 
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No national ethics plan or national corruption prevention plan has been developed. Non-govern- 
mental organisations such as the Citizen Coalition for Economic Justice (CCEJ) can be involved in the 
ethics policy process through petitions. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


The Board of Audit and Inspection and the Prime Minister's Office review and assess the effective- 
ness of the preventive measures if the occasion arises. The oversight of Citizen Organisations (NGO) 
over the activities of public servant and strengthened internal control can be considered as successful 
instruments for corruption prevention. 


The major impediments to further reducing corruption in the public service are: 
e A weak sense of responsibility among public officials which is caused by frequent change in posts. 


e The general tendency of korean people to prefer “mercy and harmony” to “strict implementation 
of law”. 


218 
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I. The general context for managing ethics in the public service in Luxembourg!’ 


a) The principal ethics-related issues which have confronted the public service in Luxembourg during the 
past 10 years, and especially within the past 18 months 


The repercussions of what were known as “malfunctions” in the Ministry of Health certainly made 
the news in 1998 and 1999 in this field. Following a memorandum from the Commissioner for Hospitals 
on the evidence of budgetary irregularities within the Department of Health, and the joint meeting on 
22 January 1998 of two Parliamentary Committees (Health/Social Security, and Finance/Budget), the 
Health Minister assumed political responsibility and resigned from ministerial office. On the same day, 
the Chamber of Deputies set up a special committee to analyse certain financial practices within the 
Ministry of Health and, secondarily, various processes and procedures used by government bodies and 
administrations. It submitted its final report on 26 March 1998. 


6) Recent measures to improve ethical conduct in the public service 


One-off measures within the Health Department included: 

e Imposition of disciplinary penalties on a senior public servant. 

e Reorganisation of the ministerial department following an external audit. 
e Appointment of an internal auditor. 

Among the more wide-ranging measures: 


e The Chamber of Deputies adopted the Act of 8June 1999 a) regulating the national Budget, 
Accounts and Treasury; 6) amending the Act of 10 March 1969 establishing a General Finance 
Inspectorate; c) amending the Act of 16 August 1966 (amended) on organisational arrangements 
for the Treasury, the disbursement office (Caisse générale de l'État), the local authority accounts 
inspection service, and specific public bodies. Under the Act, a new department known as the 
financial auditing directorate (Direction du contrôle financier) has been set up to audit the commit- 
ment and payment of all government expenditure. Its auditors will verify that all internal controls 
by government are properly carried out, hence the obligation for all ministerial departments to 
introduce such procedures. 


e The Act of 8 June 1999, passed by the Chamber of Deputies, relates to the organisation of the 
Court of Auditors (Cour des Comptes). Its main purpose is to introduce stricter arrangements to audit 
the use of financial resources allocated by government, in particular by extending the scope of 
such arrangements to all public entities not subject by law to any other external audit. As well as 
examining the legality and regularity of revenue and expenditure, the Court of Auditors also veri- 
fies the sound financial management of public funds. 


e Under the Act of 31 May 1999, establishing a Grand Duchy police force and a general police 
inspectorate, all existing police forces have been merged (gendarmerie and police) and a new 
department has been set up to monitor police operations, one aspect of its remit being to 
investigate criminal misconduct in the force. 
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e The emphasis is on improving the quality of internal administrative processes, and thereby help- 
ing, inter alia, to make government more transparent. As early as January 1997, the Government 
Action Plan for Administrative Reform had proposed, for instance, a review of internal procedures 
in areas such as correspondence, follow-up, archives and documentation, and a framework for 
assessing the impact of new regulations (introduction of a compulsory impact assessment for any 
project submitted to the Cabinet from September 1998 onwards). 


To sum up, not only have measures been taken to improve and extend the auditing of government 
expenditure but an additional effort is under way to enhance broad organisational arrangements 
throughout government. 


c) Plans in preparation to address ethical issues in the public service of Luxembourg 


The statement by the new government on 12 August 1999 included the appointment of a citizen’s 
representative to look into complaints about government, together with improvements to the organisa- 
tional side of government, with the establishment of a central unit to conduct public service audits, in 
collaboration with the services concerned, and implement their recommendations. 


As for the General Public Service Regulations, there are plans to make senior government officials 
more accountable, enabling the supervisory authority to force them to take early retirement. The disci- 
plinary procedure will undergo reform, while the current Disciplinary Council will be given jurisdictional 
status and will include, where possible, a staff representative. 


With regard to legislation, the bill on embezzlement, destruction of official documents, misappro- 
priation of public funds, illegal financial interests and bribery, which also amends other legal provisions, 
is intended to be a virtual rewrite of Section IV, Volume II, of the Penal Code: “Crimes and offences 
against public order by public servants in the exercise of their duties or by ministers of religion in the 
exercise of their ministry”, Chapter III: Misappropriation of public funds by public servants (Article 240 
and et seq.) and Chapter IV: Bribery of public servants (Article 246 et seq.), currently submitted for opinion 
to the Council of State. The ultimate aim of the bill is dual, i.e. to improve the prevailing legislation (clar- 
ifying and extending the target group) and to supplement it with definitions of new offences based on 
French criminal law: 


e Extension of the definition of bribery involving those in public office: the law now defines as a full 
offence any approach by one or other party with a view to concluding a bribery agreement; the 
definition of bribes has been extended; no distinction is made as to how bribes are offered, nor 
as to whom they are offered; and there has been an increase in the types of corrupt conduct 
envisaged. 


e Creation of new offences and procedural rules, with the introduction of six new offences, namely 
trading of favours, retrospective bribery, pantouflage (post-employment in the private sector); 
unwarranted granting of exemptions (corruption of workers); and bribery of Community/European 
officials; for reference corruption of employees. 


II. Core values for the public service 


a) Stating core values for the public service 


The Government Action Plan for Administrative Reform (January 1997) lists equality, neutrality and 
continuity as principles inherent in the very nature of public service, together with more modern principles 
such as: 


e Accessibility. 
e Outreach. 
e Simplicity. 
e Transparency. 
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e Less red tape. 


6) How stated core public service values are communicated to public servants 


Core public service values were communicated to public servants in the Government Action Plan 
on Administrative Reform in January 1997. They are also highlighted in further education courses on 
administrative reform. They can be seen on the Internet site of the Ministry of the Civil Service and 
Administrative Reform (www.etat.lu/MFP). 


c) The statement on core public service values has not been revised in the last decade 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


Under the Act of 16 April 1979 on the General Public Service Regulations, and more specifically 
Chapter 5 — Duties of a public servant (Article 9 et seq.), standards of conduct comprise the following 
duties: 


e To comply with the law and regulations, and the hierarchy. 

e To be present, assiduous and watchful, without pursuing any another activity. 
e To be honest. 

e To be discreet, both in general and in a professional context. 

e To reside in the vicinity of the place of work. 

These expectations cover, for example: 

e Receiving gifts and benefits such as fees, payments, entertainment. 
e Use of official information. 

e Official travel. 

e Work outside the public service. 

e Restrictions on post-employment (proposal). 

e Involvement in political work. 

e Obligation to reside in the vicinity of the place of work. 


It should be noted that the General Regulations are supplemented/clarified with specific arrangements 
applying to certain groups of public servants (e.g. magistrates, police or diplomatic corps). 


b) Unacceptable conduct for public officials according to the law 


The types of conduct that are considered unacceptable are specified in the criminal legislation 

under the following articles of the Penal Code: 

e Article 233. When action contrary to the laws or (royal) orders of the Grand Duchy has been 
planned, either in a meeting of individuals or bodies invested with any public authority, or by 
delegation or correspondence between them, the culprits shall be punished. 

e Article 234. If, by the means set out in the preceding article, action has been planned to prevent 
the execution of a law or (royal) order of the Grand Duchy, the sentence shall range from six 
months’ to five years’ imprisonment. 

e Article 235 . If the civil authorities collude with the military forces or their leaders to plot against 
the security of the State, the agitators will be punished. 

e Article 236. Public servants who agree to resign office with a view to preventing or suspending 
the administration of justice or the accomplishment of a legal service shall be punished. 221] 
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e Article 240. Public servants or officials, or persons providing a public service, who misappropriate 
public or private monies, effects serving as such, official documents or belongings entrusted to 
them either by virtue or reason of their office, shall be punished. 


e Article 241. Public servants or officials, or persons providing a public service, who wantonly or 
fraudulently destroy or remove official documents entrusted to them shall be punished. 


e Article 242. If anyone removes or destroys criminal evidence or proceedings, or other papers, 
records, documents or effects contained in the public archives, registries or depositories, or 
handed over to a public depository as such, the public servant who is in charge of the depository 
and guilty of negligence shall be punished. 


e Article 243. Public servants or officials, or persons providing a public service, who misappropriate 
public funds by ordering to be paid, demanding or receiving what they know is not due or 
exceeds what is due in duties, taxes, contributions, monies, income or interest, wages or salaries, 
shall be punished. 


e Article 245. Public servants or officials, or persons providing a public service who, either directly 
or through an intermediary or fictitious documents, take or receive any interest whatsoever in 
documents, contracts, enterprises or companies which they were, at the time, fully or partially 
administrating or supervising, or affairs which they were responsible for authorising payment of 
or winding down, shall be punished. 


e Article 246. Public servants or officials, or persons providing a public service, who accept bribes 
or promises or receive gifts or benefits in return for an act required by their duties or work, and 
which may be just but is not subject to payment, shall be punished. 


e Article 247. Public servants or officials, or persons providing a public service who, in return for 
bribes or promises, gifts or benefits, in the exercise of their duties take unjust action or abstain 
from the action required of them, shall be punished. 


Furthermore, the General Public Service Regulations, and more specifically Article 10.2, state that 


public servants may not solicit, accept or be promised from any source, either directly or indirectly, any 
material benefits, which once accepted might place them in conflict with the obligations and prohibitions 
imposed on them by the laws and regulations, in particular the Public Service Regulations. 


IV. 


a) 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


The following are used: 
e There are rules/guidelines/policies for recruitment and promotion procedures. 
e Recruitment and promotion are based on merit. 


e The openness of selection procedures is ensured by publishing recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e Only published/appropriate selection criteria are considered in recruitment. 


e Ethical considerations are taken into account in the recruitment process: Article 2.6) and c) of the 
Act of 16 April 1979 setting out the General Public Service Regulations states that “no person is 
taken into public service as a public servant if he/she does not: b) enjoy civil and political rights, 
c) display the necessary moral integrity”. 


No special attention is given to officials in positions particularly susceptible to corruption. 
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b) Informing and training public servants on ethical issues 


During the induction period, all newly appointed public servants attend a compulsory course given 
by the central training body, the National Institute of Public Administration (INAP), in which the focus is 
on ethics awareness, in particular during the course on “Regulations” (which explains the leading Public 
Service Regulations to all trainees, regardless of the public service group they have joined). INAP also 
provides voluntary further-training courses openly intended to raise ethics awareness. Further training 
includes a special course on “Public servants: rights and responsibilities’. 


There are no special arrangements to provide public servants with guidance on resolving their 
work-related ethical problems and dilemmas. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identifying and reporting conflict-of-interest situations. Article 10.2 of the Act of 16 April 1979 set- 
ting out the General Public Service Regulations states that a public servant may not solicit, 
accept or be promised from any source, either directly or indirectly, any material benefits which 
once accepted might place him in conflict with the obligations and prohibitions imposed on him 
under the laws and regulations, in particular the Public Service Regulations (see above). 
Article 15.2 of the same Act states that public servants who, in the exercise of their duties, are 
obliged to give a decision on matters in which they may have a personal interest likely to jeopardise 
their objectivity must inform their supervisors. 


e Requiring reasons for administrative decisions. 


e 


Providing redress against administrative decisions. 


e 


Setting standards for timeliness of responding to requests: under the administrative procedure, 
the absence of any response from the administration for a specific length of time means that an 
application has been turned down, subject to appeal before the administrative courts. 


e Anti-corruption provisions in bids for public contracts; 


e 


Specific controls on public procurement procedures. 


d) Disclosure policy 


Disclosure of personal information is required of all public servants. An annual declaration is 
required of any remunerated outside activity in the private sector with the exception of those listed 
under 6 2, indent 2, Article 14 of the Act of 16 April 1979 (amended) setting out the General Public Ser- 
vice Regulations (Ministerial Regulation of 13 April 1984, Mem. A, 1984, p. 499). Exemptions thus 
include scientific research; the publication of work or articles; artistic activities; and trade union activi- 
ties. The relevant Minister then forwards these declarations of remunerated outside activities to the 
Cabinet, with a copy to the Ministry of the Civil Service. 


e) Procedures to report misconduct/suspected corruption 


Under Article 23 (2) of the Penal Code, any official authority, public official or public servant who in 
the exercise of their duties learns of a crime or offence must report it to the State Prosecutor without 
delay, along with any relevant information, reports or documents. No special protection or safeguard is 
available to public servants who expose wrongdoing. Where the public is concerned, there is no special 
procedure for reporting wrongdoing by public officials. However, the Government coalition agreement 
of 12 August 1999 provides for the appointment of a citizens’ representative to look into complaints 
from citizens about public authorities. 
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f) Internal control to support the improvement of ethical conduct in the public service 


There is currently no internal control, but 1 January 2000 will see the entry into force of the Act of 
8 June 1999 a) regulating the national Budget, Accounts and Treasury; b) amending the Act of 10 March 
1969 establishing a General Finance Inspectorate; c) amending the Act of 16 August 1966 (amended) on 
the organisational arrangements for the Treasury, the disbursement office (Caisse générale de l'État), the 
local authority accounts inspection service, and specific public bodies. Under the Act, a new depart- 
ment, known as the financial auditing directorate (Direction du contrôle financier) has been set up to audit 
the commitment and payment of all government expenditure. Its auditors will verify that all internal 
controls by government are properly carried out, hence the obligation for all ministerial departments to 
introduce such internal auditing procedures. 


g) Disciplinary procedures in case of a breach of public service standards 


While Article 56.1 of the Act of 16 April 1979 setting out the General Public Service Regulations 
states that responsibility for disciplinary investigations lies with the supervisor and the Disciplinary 
Council, Article 51 stipulates that no disciplinary action can be taken until public servants have been 
allowed to present their case. They are entitled to access to the documents relating to their case as 
soon as the investigations have been completed. They then have ten days to submit their comments 
and request further investigation. 


The supervisor forwards the case, with comments, to the authority referred to under Article 52, 
paragraph | which stipulates that the right to impose penalties lies with the authority that has power of 
appointment, except in the case of minor penalties which may also be imposed by the relevant mem- 
ber of government and head of department, respectively. Unless it is decided to close the matter, the 
relevant authority can either impose a minor penalty (listed under Article 47, points 1, 2 and 3 below), 
or forward the matter to the Disciplinary Council, if it considers that the facts established by the investi- 
gation constitute the kind of misconduct that requires a stiffer penalty. 


Article 59 set out the rules on appointments to the Disciplinary Council, and its composition. It is 
worth noting that the authority invested with disciplinary powers may, following an opinion from the 
Disciplinary Council, either impose the penalty proposed by the Council, impose a lesser penalty or 
dismiss the case. 


Article 54 sets out possible means of appeal before the administrative courts for public servants 
subject to one of the disciplinary measures mentioned below. 


Article 47 of the same General Rules lists the following disciplinary penalties: 
e Warning. 

e Reprimand. 

e Fine. 


e Appointment of special staff commissioned to complete, at the public servant's expense, the 
work that he has failed to complete. 


e 


Transfer. 


e Suspension of biennial increases. 


e 


Delayed promotion. 


e Demotion. 


e 


Temporary disqualification from office. 


e 


Immediate retirement for professional incapacity or moral discredit. 


e Dismissal. 
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V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


Currently, Article 56.2 of the Act of 16 April 1979 on the General Public Service Regulations stipu- 
lates that supervisors are to launch an investigation when they are given evidence that public servants 
have failed in their duties. It also stipulates that the investigation must never be conducted by the pub- 
lic servant who has detected the misconduct, nor the one who may have to pass judgement. The gov- 
ernmental declaration of 12 August 1999 states that the conditions in which disciplinary procedures take 
place are going to change and that a service specialising in the investigation of disciplinary cases 
throughout government is scheduled to be set up. 


Corruption is not only a disciplinary offence but also an offence under criminal law. The rules applying 
to the prosecution of offences, as set out in the Code of Criminal Investigation, therefore apply. The Public 
Prosecutor's Office can institute proceedings. It is independent, although placed under the administrative 
supervision of the Ministry of Justice. The police responsible for criminal enquiries (police judiciaire) under 
the supervision of the examining magistrate have authority to investigate crimes and criminal offences 
and collect proof. The Public Prosecutor's Office has authority to bring directly before the courts any 
suspected cases of corruption; investigative bodies do not have this authority. 


b) Institutions in place to perform independent scrutiny of the administration 


These are: 

e Parliament/Parliamentary Commission 

e Independent/external auditors reporting to elected bodies such as Parliament 
e Courts for judicial review. 


Pending the entry into force on | January 2000 of the Act of 8 June 1999 on the organisation of the 
Court of Auditors (see Section I) the current Chamber of Auditors is responsible for auditing the execution 
of the State budget which is the responsibility of the executive. To that end, it has a right to audit in 
advance any payment by the ministry authorising the expenditure and must ensure that there are no bud- 
get overruns (ex ante auditing). It should be noted that its powers of inspection are confined to the legality 
and regularity of the expenditure and do not extend to assessing either the grounds for or the timeliness 
or usefulness of government expenditure. If the Chamber of Auditors does not accept the legality or regu- 
larity of an item of expenditure, it can refuse payment. If the minister authorising the expenditure consid- 
ers the refusal to be unfounded, he may put the matter to the Cabinet, which will not take a decision but 
may give an opinion. If the disagreement persists, the matter goes before the administrative tribunal 
which will settle the dispute. In addition, the Chamber of Auditors has to comment on the general 
government accounts submitted to the Chamber of Deputies for approval (ex post auditing). 


There are procedures/mechanisms available to bring misconduct to the attention of bodies exercis- 
ing independent scrutiny of public service activities: these are criminal procedures set out in the Code 
of Criminal Investigation. All external auditors” reports are systematically published. 


VI. Co-ordination and self-assessment 


a) Co-ordinating and managing the government ethics or anti-corruption policy 


No institution has been assigned to co-ordinate and manage the implementation of the government 
ethics policy. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


No reply. 
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MEXICO 


I. The general context for managing ethics in the public service in Mexico 


a) The principal ethics-related issues which have confronted the public service in Mexico during the past 
10 years, and especially within the past 18 months 


Disparity between public and private sector wages is decreasing through recent plans of the 
federal administration. There is also better awareness of action taken by the administration. 


6) Recent measures and plans in preparation to improve ethical conduct in the public service 


Several amendments and additions have been made to the Federal Criminal Code of 1931 
throughout the years, the last ones in May 1999. The National Development Plan 1995-2000 and the Pro- 
gramme of Modernisation of the Public Administration 1995-2000 contain several lines of action to 
address ethical issues in the Mexican public service. 


II. Core values for the public service 


a) Stating core values for the public service 


Article 47 of the Federal Law of Responsibilities of Public Servants establishes such values. Fur- 
thermore, the Mexican Federal Constitution establishes guarantees for all individuals which may not be 
restricted or suspended, except in cases and under conditions established by the Constitution itself, 
thus protecting all persons individually or as a group. 


Other articles in the Constitution establish: the right to choose an occupation; the free expression 
of ideas; the right to address petitions to the authorities; the right not to be judged by special laws or 
tribunals; that no law can have retroactive effect; the inviolability of person, family, domicile, papers or 
possession except by means of a legally based ruling from a competent authority; conditions for deten- 
tion and imprisonment; basic rules for criminal process; and prohibition of confiscation of property 
except in special cases. Furthermore, Mexican citizens enjoy a number of special rights within which the 
right to petition the authorities is expressly established. 


The Organic Law of the Federal Public Administration also sets rules in regard to efficiency, decen- 
tralisation, deconcentration, administrative simplification, and investigation of conduct of public ser- 
vants, which may require the identification of administrative responsibility and the necessity for 
sanctions. These functions are assigned to the Ministry of Comptrollership and Administrative Develop- 
ment which is also in charge of receiving and registering the Patrimonial Declaration that all public 
servants are obliged to present yearly. 


6) How stated core public service values are communicated to public servants 


All public servants are aware of core values through the above-mentioned law, which was duly pub- 
lished in the Official Bulletin and printed by the above-mentioned Ministry of Comptrollership, so cop- 
ies are plentiful and obtainable at no cost. Therefore, it is available to all public servants. Every state 
has similar laws and official bulletins where core values are published. Each state of the Mexican 
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Republic has its own laws, mainly based on those applied in Mexico City (Federal District) applicable 
within their own territorial jurisdiction. Nevertheless, federal laws such as the Constitution — and in mat- 
ters in which the federal tribunals are competent — the Federal Criminal Code and others, are applicable 
throughout the whole territory of the Republic. 


c) Revisions of the statement of core public service values 


The National Development Plan 1995-2000 dates from 1995, the Programme of Modernisation of 
the Public Administration 1995-2000 from 1996. Public servants across the administration and the public 
were involved in the development of these programmes. Several consultation fora were organised 
among public servants and representatives of the private sector in order to gather their opinions. 


II. Standards of behaviour for the public service 


a) Statements of the standards of behaviour expected of public servants 

There is a statement of the standards of behaviour expected of public servants. These expectations 
cover the following points: 

e Receiving gifts or benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 


e 


Official travel. 
e Work outside the public service. 
e Restrictions on post-employment. 


e 


Special conditions/permissions on movement from the public service to the for-profit sector. 


e 


Involvement in political work. 
e Lobbying (which is forbidden for a year after the end of public service, as well as other activities). 


There are specific guidelines/requirements in addition to the general standards applicable to all 
public servants. These regulations are issued in every ministry or entity and through labour conditions in 
contracts. In each Secretariat (Ministry) “regular” public servants are subject to General Working Condi- 
tions, a printed ruling which specifies their rights and obligations. The “confidence” or trustworthy officials 
are subject to individual contracts which also contain their rights and obligations. There are specific guide- 
lines for public servants and political leaders working at the political/administrative interface. The 
Federal Law of Responsibilities of Public Servants sets these obligations in full (article 47). 


Minimum standards of behaviour for the public service are stated in the Federal Law of Responsi- 
bilities of Public Servants. 


6) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 
e Abuse of office or public trust. 


The Federal Penal Code establishes (in Title Ten) which actions by public servants constitute a 
crime and defines and punishes the following: 


e Unlawful exercise of public service. 
|228 e Abuse of authority. 
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e Coalition (an alliance or a union) of public servants to take measures against a law or regulation 
or to prevent its execution, or to resign their positions in order to suspend or impede public 
administration in all its branches. 


e Undue use of attributions and faculties, such as unduly granting public service concessions or 
permits for exploitation, profiting or use of properties belonging to the Federation etc. 


e Misappropriation by a public servant if — in the normal course of duties related to taxes, contribu- 
tions, rentals, interests, salary or income — he/she (directly or indirectly) demands money, values, 
services or any other advantage which he/she knows not to be due or in a larger amount than 
permitted by law. 


e Intimidation. 

e Abuse of the exercise of functions. 
e Traffic of influence. 

e Corruption. 

e Embezzlement. 

e Illicit enrichment. 


Title Eleven of the same Code also establishes that actions by public servant to impede the adminis- 
tration of justice, and undue exercise of a right, constitute crimes. Further prohibitions and restrictions 
are imposed on public officials by the OAS and OECD conventions on corruption. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit in general terms, but there are exceptions. 


e Taking ethical considerations into account in the recruitment process, such as verifying data 
regarding lack of responsibility (checking whether the entrant has a criminal record and whether 
he/she has been found incompetent according to the Federal Law of Responsibilities of Public 
Servants). 


e Considering ethical behaviour in performance appraisal, such as verifying data regarding lack of 
responsibility (checking whether the public servant has been found incompetent according to 
the Federal Law of Responsibilities of Public Servants). 


Special attention is given to officials in positions particularly susceptible to corruption: in the areas 
of public procurement, customs and tax administration. Public servants in these areas are audited and 
re-deployed regularly. 


6) Informing and training public servants on ethics issues 


Public servants are trained and informed on ethics issues in training courses oriented to medium 
and upper level officials that take place in every ministry and its subordinate agencies. These courses 
are compulsory for all public servants and vary in accordance to the tasks or position of the public 
servants, but they mainly focus on raising awareness. 


Public servants may ask for help and/or advice from the Ministry of Comptrollership and Adminis- 
trative Development (SECODAM), as well as from the Control’s Internal Office (OIC) in each ministry or 
in its subordinate agencies, to solve their work-related ethical problems and dilemmas. 
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c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identification and reporting of conflict of interest situations, especially in areas of financial man- 
agement, post public employment, receiving gifts or benefits such as fees, payments, entertain- 
ment, or in other cases such as authorising the employment in the public service of someone who 
has been disqualified by a final resolution of a competent authority (Article 47 of the Federal Law 
of Responsibilities of Public Servants). 


e Requiring the release of internal information related to ethical conduct and possible transgressions. 
e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 

e Setting standards for timeliness for responding to requests. 

e Specific controls on public procurement procedures. 

e Risk assessment of the areas susceptible to misconduct. 

e Anti-corruption provisions in bids for public contract. 


Other measures are stated in the Federal Law of Responsibilities of Public Servants. For example a 
person may be temporarily disqualified for employment or a commission in the public service 
(Article 33 of the Law). When one disposition has a bearing on another law it is customary to state “other 
measures as established” or “in further terms as established” by such and such a law, whether those 
conditions or terms actually exist or not. This is necessary to ovoid contravening another ruling. 


Mexico’s public procurement procedures are established in the Law of Acquisitions and Public 
Works which regulates all issues related to public procurement and includes provisions on circum- 
stances that make suppliers and contractors ineligible to participate in future tenders, definitely or for a 
certain period of time. The Law also defines who cannot be considered for bids in public procurement 
procedures, including: 


e Relatives or persons who have a personal or business connection with public servants involved 
in the procurement procedure. 


e Public servants themselves, and companies in which a public servant is a member or associate. 


e Persons, companies or any of their affiliates in an activity which, by its nature, may be in conflict 
with the contract under consideration. 


e Those who — by themselves or through affiliates — elaborate judgements, appraisals or valuations 
for the solution of controversies between entities and suppliers. 


This Law also establishes specific controls on public procurement procedures through the inter- 
vention of the General Comptroller in any part of the process. All documents and information related to 
any procurement procedure are kept for a period of five years. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required 
from elected officials, senior public servants and all other public servants. Disclosure requirements are 
more rigorous concerning spouses’ assets. The following information is required to be disclosed on an 
annual basis and when joining or leaving the public service: 


e Assets and liabilities. 

e Loans. 

e Sources and level of income. 
e Outside positions. 

e Gifts. 
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The disclosed information is confidential and is used only by a competent court order to determine 
illicit enrichment. 


e) Procedures to report misconduct/suspected corruption 


Legal provisions define the procedure for exposing wrongdoing. There is no protection/safeguard 
available to public servants who expose wrongdoing. For the public, special procedures are available, 
such as complaint procedures, help desk, telephone line and internal control offices to expose 
wrongdoing committed by public servants. 


f) Internal control to support the improvement of ethical conduct in the public service 


In general terms, several internal control methods are related to ethics and are oriented to control finan- 
cial and budgeting activities, human resources management and management in general. They are based on 
reports, questionnaires and/or auditing. Internal control supports corruption prevention efforts by enabling 
management to detect irregularities, identifying procedural problems and providing specific recommenda- 
tions. Both general and specific guidelines from the reports produced through the permanent control pro- 
grammes are used in the formulation of policies to prevent misconduct by public servants. The follow-up 
mechanisms used are those related to specific audit cases and areas of permanent monitoring programmes. 
Internal control is required by law and by general policy. In principle, it is constant. 


g) Disciplinary procedures in case of a breach of public service standards 


The disciplinary procedures are defined in articles 49 to 78 of the Federal Law of Responsibilities 
of Public Servants. The administrative sanctions range from private or public summons, private or pub- 
lic admonishment, suspension, destitution, and economic sanction to temporary disqualification from 
holding employment or a commission in the public service. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


Bodies in place investigating misconduct and corruption in the public service: 
e An investigative body operates with jurisdiction over the whole public service. 


e An investigative body operates with exclusive jurisdiction over one or a defined range of public 
service organisations. 


e An investigative function exists inside individual public service agencies/departments. 


The Federal Law of Responsibilities of Public Servants establishes these bodies functions and 
places responsibility with the Ministry of Comptrollership and Administrative Development (SEC- 
ODAM). The Minister of Comptrollership or head of this department is responsible to the President of 
the Republic. 

Bodies in place prosecuting misconduct and corruption in the public service: 

e “Procuraduria General de la Republica” (PGR) 

e “Procuraduria General del Distrito Federal” (PGDF) 


e State Procuradurias, through their various branches (equivalent of the Attorney General’s offices in 
other countries) 


The heads of these bodies are accountable, respectively, to the President of the Republic, the Gov- 
ernor of Mexico City and each of the governors of the 31 states. The PGR has over 16 000 staff members, 
the PGDF has about 10 000. Only the Procuradurias are empowered to bring directly suspected cases of 
corruption before a court. 
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b) Institutions in place to perform independent scrutiny of the administration 


e Parliament /Parliamentary committee. 


e 


Independent/external auditors reporting to elected bodies such as Parliament. 


e Courts for judicial review. 


e 


Independent office of ethics. 


The Chamber of Deputies undertakes an annual revision of the public budget. If the Chamber of 
Deputies does not approve the budget, it does not become effective and the previously authorised 
budget remains valid. The annual external audit (by an independent organisation reporting to an 
elected body such as Parliament) covers financial and managerial areas. External audit reports are 
published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and anti-corruption policy 


The Ministry of Comptrollership and Administrative Development (SECODAM), a department of 
state defined by legislation with over 2 000 employees and officials, is assigned to co-ordinate and 
manage the implementation of the government ethics policy. The SECODAM provides an annual report 
to the government on the state of ethics in the public service. 


The following actions are taken to ensure the consistency of the government ethics and anti-corruption 
measures: 


e Analysing systemic failures, trends in criminal and disciplinary cases. 
e Providing national guidance and/or a checklist to develop prevention strategies in organisations. 


e Assigning a central office responsible for oversight of all ethics-related measures, including 
ensuring the consistency of legal regulations. 


A national ethics strategy as well as a national corruption prevention plan has been developed. 
These are declared in administrative documents such as the National Plan of Development 1995-2000 
and the Programme of Modernisation of the Public Administration 1995-2000. Further sources are the 
Federal Law of Responsibilities of Public Servants and the Law of Acquisitions and Public Works. This 
strategy requires diagnosis, citizen participation, administrative decentralisation and evaluation of pub- 
lic management and ethical behaviour of civil servants at the organisational level, all of which are super- 
vised by the Ministry of Comptrollership and Administrative Development. Non-governmental 
organisations were not involved in the preparation and implementation of ethics policy. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


All administrative units in the federal administration must submit reports on progress made under 
the Programme of Modernisation of the Public Administration, at least every six months. Measures consid- 
ered as successful instruments for corruption prevention are auditing, inspections and evaluations, all of 
which give similar results. New information technologies are currently being used to systematise public 
services. For example the Ministry of Comptrollership used the Internet while developing the Compranet 
system which is intended to publish bids or tendering procedures for selling goods or effecting services to 
the government. This system is based on the Internet and gives details of every step up to the granting of 
a contract, plus a special procedure to follow in cases of complaint by any of the participants. 


Major impediments to further reducing corruption in the public service include: the level of sala- 
ries, promotion practices, and the lack of career stability in the public service (a law to establish a 
career civil service is under consideration). 
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NETHERLANDS 


The general context for managing ethics in the public service in the Netherlands 


The principal ethics-related issues which have confronted the public service in the Netherlands during 
the past 10 years, and especially within the past 18 months 


e 


e 


e 


Privatisation and decentralisation of tasks formerly provided by central government. 

More contacts between the public administration and the private sector. 

Increasing complexity of the concept of ministerial responsibility. 

Increasing individualisation, loyalty to organisations or other groups has become less self-evident. 


Nowadays, working for the public administration is perceived to be a job like any other, while it 
used to be considered a job (if not a vocation) for life. 


Recent measures to improve ethical conduct in the public service 


e 


In 1994, the Minister of the Interior and Kingdom Relations published the document “Integrity in 
the public sector: a systematic development of preventive integrity policies”. This document 
served as an important impulse for the ministries to develop preventive integrity policies. 


In 1996, the Lower House of the Parliament adopted a motion, asking the government to take cer- 
tain institutional measures to protect the integrity of public administration. The motion 
concerned the following elements: 


— Work outside the public service. 

— The receipt of gifts and benefits. 

— Procedures for reporting misconduct and suspected corruption. 
— Job rotation for positions susceptible to corruption. 

— The appointment of a confidential officer. 


In 1996, the Minister of the Interior and Kingdom Relations developed a method that can be 
used by organisations at all levels of public administration, to investigate their vulnerability to 
violations of the integrity. Under certain conditions, the National Security Service (BVD), which is 
part of the Ministry of the Interior and Kingdom Relations, can support the use of this method. 
This method is still in use. 


In 1996, the Ministry of the Interior and Kingdom Relations established a unit within the National 
Security Service, where citizens can report suspected violations of integrity by civil servants or 
by public authorities. 


In 1998, an evaluation study revealed that almost all ministries had made arrangements or 
policies with regard to all the elements of the motion mentioned above. 


At the end of 1999, following several discussions in Parliament, the Minister of the Interior and 
Kingdom Relations published a document with new integrity measures, including: 


— Internal financial disclosure. 
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— Public disclosure of outside positions. 


— Whistleblowing. 


c) Plans in preparation to address ethical issues in the Dutch public service 


More changes are planned in the legal framework to: 
e Tighten the anti-corruption regulations in the Penal Code. 


e Provide a statutory basis for regulations on financial disclosure, disclosure of work outside the 
public service and whistleblowing. First, the Civil Service Act (Ambtenarenwet) will be amended, 
relating to both central and local government. These regulations for the public service will be 
elaborated later in the General Civil Service Regulations (Algemeen Rijksambtenarenreglement, ARAR). 


e Include core values in the new, modernised Civil Service Act. 


e Provide for the possibility to detect and disqualify or suspend companies found guilty of corrup- 
tion, from future tenders and bids (Bill on Promotion of Incorruptible Decision-Making in the 
Public Service, BIBOB). In order to prevent the public administration from unintentionally facili- 
tating criminal activities, it should assess the integrity of individual persons, organisations or 
companies when they apply for grants or for certain licences, or when they submit a tender for a 
governmental order to deliver goods or services. The BIBOB-bill, which has recently been sent to 
Parliament for approval, provides for an instrument that can be used for such an assessment by 
national and local authorities. Dependent on the outcome of the assessment, a grant or a licence 
can be refused or cancelled. The bill also establishes the Probity Screening Agency that is to 
give advice, on request, to administrative authorities whether or not there exists a danger of the 
criminal misuse of a grant or a licence. 


Assessment of the measures in place include: 
e The evaluation of integrity policies of the ministries. 


e The Ministry of Finance will carry out a study with regard to the possibilities of giving departmental 
accountants” offices a role in the control of the carrying out of integrity measures. 


Together with the Union of Dutch Local Authorities, the Minister of the Interior and Kingdom 
Relations will promote the realisation of integrity policies at local level. 


II. Core values for the public service 


a) Stating core values for the public service 


Core values are stated in legal or quasi-legal documents and brochures published by ministries. 
The legal provisions: 


e Prescribe that administrations shall act in an impartial way (General Administrative Act, AWB) 


e Require the internal disclosure of outside positions and prohibit certain outside jobs (Civil 
Service Act, Ambtenarenwet). 


e State that a public servant shall behave as can be expected of a good public servant (General 
Civil Service Regulations, ARAR). 


Oath or affirmation of office forms also contain core values with respect to the use of confidential 
information. Further sources of values are quasi-legal documents, such as guidelines for the whole cen- 
tral public service provided by the Minister of the Interior and Kingdom Relations and codes of conduct 
of individual ministries stating core values for their own employees. In general, these codes consist of 
the same values throughout the whole central public service, namely integrity, reliability, legality, 
equality, due caution, respect, honesty, probity and openness. Finally, core values are mentioned in 
brochures of the Ministry of the Interior and Kingdom Relations and of individual ministries. 
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6) How stated core public service values are communicated to public servants 


The following means are used: 

e Core values are automatically provided when someone joins the public service. 
e The statement of core values is part of the employment contract/document. 

e Core values, after revision, are distributed to all public servants. 


e Instruments of new technology such as Internet communicate core values. 


III. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


Similarly to the core values, the standards of behaviour expected of public servants are stated by 
laws (Civil Service Act, Ambtenarenwet; General Civil Service Regulations, ARAR; General Administrative 
Act, AWB), guidelines, oath or affirmation of office forms and information brochures. In addition many 
public organisations developed codes of conduct to give specific standards relating to the type of work 
done by these organisations. The above-mentioned documents cover the following issues: 


e Receiving gifts and benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 


e Official travel. 


e 


Use of corporate credit cards. 


e 


Work outside the public service. 
e Restrictions on post-employment. 
e Special conditions/permissions for movement from the public service to the for-profit sector. 


In addition to the general standards applicable to all public servants, the Ministry of Economic 
Affairs and the Ministry of Finance have developed additional requirements for specific public servants 
working in the financial sector. Moreover, there are specific guidelines relating to contacts between pub- 
lic servants and the Parliament and to the treatment of confidential information. Minimum standards of 
behaviour for the public service are stated in the legislation, including the Civil Service Act (AW), 
General Civil Service Regulations (ARAR), the General Administrative Act (AWB) and the Penal Code. 


b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect and attempted corruption of public officials and corruption 
committed by public officials. 


e Partiality in official decision-making. 


Further prohibitions and restrictions imposed on public servants by the Civil Service Act and the 
General Civil Service Regulations include the following: 


e It is prohibited for public servants to take part in the supply of goods and services to public 
administrations, unless the competent authority approves this. 


e It is prohibited for public servants to accept gifts, benefits or promises in the exercise of their 
work, unless the competent authority approves this. 


e It is prohibited for public servants to accept bribes. 


© OECD 2000 


235 


Trust in Government: Ethics Measures in OECD Countries 


236 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies and publishing vacant positions. 


e Taking ethical considerations into account in the recruitment process. The General Civil Service 
Regulations (ARAR) oblige every person who joins the central government to take the oath or 
make an affirmation of office. This offers a good opportunity for the employer to stress the need 
for integrity in the civil service. 


e Considering ethical behaviour in the performance appraisal. 


The following types of examinations could check the vulnerability of the candidates before their 
entry into the central public service: 


e A security clearance issued by the Dutch Security Service is needed if the position represents a 
potential risk to the national security or other important national interests (a position involving 
confidentiality). The security clearance will not be issued if the investigation by the Dutch Secu- 
rity Service indicates that there are insufficient guarantees that the applicant for the position will 
“under all circumstances faithfully carry out the duties ensuing from the position”. 


e An examination of a person’s antecedents would be needed for positions that call for specific 
high standards of integrity or responsibility. A minister can decide about the need for that exami- 
nation which would be carried out by the Ministry of Justice and involves a check of the extract 
from the criminal records. 


e A certificate of good behaviour can be required for other jobs than the above-mentioned posi- 
tions in the central public service. The Mayor of the town where the applicant has residence sup- 
plies this certificate. For his/her examination, the Mayor can for instance draw on the extract from 
the criminal records and data from police records. 


Special attention is given to civil servants in positions particularly susceptible to corruption, where 
measures like financial disclosure — for those working in the financial sector — and job rotation are used, 
for instance in the tax administration. 


b) Informing and training public servants on ethics issues 


Training is the responsibility of individual ministries, provinces and municipalities. Training, work- 
shops and round tables on integrity issues are organised across the levels within the organisations. The 
aim is to raise awareness of integrity issues and improve the skills for ethical judgement in manage- 
ment. In addition, the method developed to detect areas vulnerable to integrity violations in the public 
administration is an instrument to further increase employees’ awareness regarding their own role in 
identifying vulnerabilities and safeguarding integrity. 


Public servants facing work-related ethical problems or dilemmas can raise these issues in contact- 
ing their superior. In addition, all ministries have appointed one or more integrity confidential officers. 
The role of these officers differs among ministries, but mostly they provide advice and guidance. The 
role of the ministerial confidential officers will be evaluated in year 2000. 
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c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identifying and reporting of conflict of interest situations, especially in areas of financial management, 
post public employment, receiving gifts and benefits such as fees, payments, and entertainment. 


e Requiring the release of internal information related to ethical conduct and possible transgressions. 


e Requiring reasons for administrative decisions. 


e 


Providing redress against administrative decisions. 


e 


Setting standards for timeliness of responding to requests. 


e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption 
are disqualified/suspended from future tenders/bids). 


e Specific controls on public procurement procedures. 


e 


Risk assessment of the areas susceptible to misconduct. 


d) Disclosure policy 


All civil servants have to disclose to their managers any outside positions that have a relationship 
to their work. Public servants judge themselves if they are to disclose the outside positions to their 
manager or not. The manager prohibits this outside position for the civil servant concerned if the out- 
side job conflicts with the position in the public service or is harmful for the public service as a whole. In 
the coming years, the Civil Service Act will be amended in such a way that it will be possible to make 
public the internally disclosed outside positions of certain groups of civil servants, for instance those of 
the top civil servants. 


In addition, the Civil Service Act will be amended to provide a statutory basis for regulations on 
internal financial disclosure. After the revision of the Civil Service Act, each minister will have to decide 
for his/her own ministry those public servants who are obliged to disclose internally their financial 
assets. This internal financial disclosure will only be required from certain specific groups in the civil 
service. Currently, the Ministry of Economic Affairs and the Ministry of Finance already have financial 
disclosure regulations for certain groups of public servants. 


The following information is required to be disclosed on an annual basis, when joining the public 
service and when relevant circumstances change: 


e Outside positions (all civil servants). 
e Gifts (all civil servants). 
e Assets and liabilities (specific groups of civil servants). 


e) Procedures to report misconduct and suspected corruption 


In the case of criminal offence, civil servants are obliged to inform the public prosecutor according 
to the Criminal Procedures Code (Wetboek van Strafvordering). The General Administrative Act (AWB) pro- 
vides the right for a civil servant who is confronted with disciplinary measures to make an objection 
against this decision. A legal protection provision will be incorporated in the General Civil Service 
Regulations (ARAR). 


Moreover, whistleblowing policies are being developed in the Dutch public service. The Civil Ser- 
vice Act (Ambtenarenwet) and the General Civil Service Regulations (ARAR) will be amended accordingly 
to provide the necessary legal framework for whistleblowing. The proposed legislation sets out the pro- 
cedures to be followed in order to ensure that abuse or presumed abuse are adequately dealt with the 
organisation: when a civil servant notices an abuse or presumes that there might be an abuse, the 
proper way to raise this matter is through his/her superior. Additionally, the civil servant has the possi- 
bility to inform the departmental integrity confidential officer. The superior has to ensure that the high- 
est administrative hierarchical level of the ministry — secretary general, deputy secretary general — or 
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the minister is informed. Only when the civil servant has followed the internal procedure, and is of the 
opinion that the highest level management of the ministry has not taken adequate measures against 
the abuse or presumed abuse, he/she may - only in certain very serious cases — request the external 
Commission on Integrity in the Civil Service (Commissie Integriteit Rijksoverheid) to investigate the matter. 
This independent commission will advise the minister concerned. 


A citizen confronted with wrongdoing by public servants can turn to the National Security Service 
(BVD). This institution protects the reporting citizen by guaranteeing full anonymity. Its main purpose is to 
help detect and neutralise wrongdoing by public servants and/or authorities. The National Security Ser- 
vice investigates major cases that are reported. In many of the other cases, citizens who report wrongdoing 
will be introduced to another competent investigation service or their information will be forwarded to 
such a service. Other options for citizens are the National Ombudsman and the Commission of appeal of 
the Parliament. Finally, according to the General Administrative Act (AWB), a citizen who disagrees with a 
decision made by a public servant on behalf of the minister can turn to the Administrative Judge. 


f) Internal control to support the improvement of ethical conduct in the public service 


The Government Audit Policy Department (DAR) of the Ministry of Finance has recently carried out 
a study among the audit departments of the ministries. One of the conclusions of this study was that 
internal control supports financial integrity within the Dutch ministries. Internal control measures sup- 
port corruption prevention methods, for example through the detection of areas of risk and the revela- 
tion of individual cases of corruption or fraud. The audit staff of the ministries perform internal control 
reviews during the year; their frequency depends upon the risks and the financial amounts involved. 
The Parliament, ministers and the management of the departments have access to the reports of the 
reviews. The audit departments of the ministries assess whether recommendations have had adequate 
follow-up actions. The Minister of the Interior and Kingdom Relations has developed a method that can 
be used by ministries to investigate their vulnerability to violations of integrity. 


g) Disciplinary procedures in case of a breach of public service standards 


The disciplinary process, including the range of sanctions available, are contained in the General 
Civil Service Regulations (ARAR). The disciplinary sanctions range from reprimand, financial penalties, 
and reduction of holidays to dismissal. 


V. Scrutinising misconduct in the public service 


The National Police Investigation Service (Rijksrecherche) operates with jurisdiction over the whole 
public service. Other investigative organisations involved in anti-corruption efforts also perform 
independent scrutiny of the administration, these include: 


e The National Security Service (BVD), under the authority of the Minister of the Interior and King- 
dom Relations. Citizens can turn to a specialised unit within the National Security Service if they 
are aware of or suspect violations of integrity by civil servants or by public authorities. 

e The Public Prosecutor's Office (Openbaar Ministerie) of the Ministry of Justice which is also in charge 
of prosecuting misconduct in the public service. 


e The National Audit Office (AR) conducts external audit covering all parts of the public service and 
gives its opinion on the financial state of central government (and sometimes that of indepen- 
dent public institutions). The reports of the National Audit Office are published routinely: each 
year on central government level and during the year on specific issues. 


e The National Ombudsman. 
e Parliamentary fact-finding commission, that can be established in special cases. 


The Commission on Integrity in the Civil Service (Commissie Integriteit Rijksoverheid, CIR) is planned to 
[238 be set up in the near future. When a civil servant is of the opinion that the management of the ministry 
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has not taken adequate measures with respect to his/her reporting of abuse or presumed abuse, he/she 
may — in certain cases — request the external Commission on Integrity in the Civil Service to investigate 
the matter. This independent commission will then advise the minister concerned. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and/or anti-corruption policy 


The Minister of the Interior and Kingdom Relations is responsible for integrity policy in the central 
public service. This task mainly concerns legislation on integrity issues, providing the ministries with 
guidelines for the implementation of centrally developed integrity policies and analysing systemic fail- 
ures, trends in criminal and disciplinary cases. The minister also reports to the Parliament, at least twice 
a year in practice, on the state of integrity in the public service. The implementation of integrity policy 
however, is largely decentralised to individual ministries. In the Ministry of the Interior and Kingdom 
Relations, no special unit is assigned to co-ordinate and manage the implementation of the government 
ethics policy. One of the ways to ensure consistency of government efforts, is to put integrity policies 
and results of periodic policy-evaluations on the agenda of the Council of Ministers, which can decide 
on new integrity measures and policies. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


A general evaluation of integrity policy in the public service is scheduled for year 2000. The Ministry 
of Finance is currently examining the possibility of enhancing the involvement of the departmental 
accounting offices in assessing the extent to which integrity policies are carried out within the ministries. 
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NEW ZEALAND 


I. The general context for managing ethics in the public service in New Zealand 


a) The principal ethics-related issues which have confronted the public service in New Zealand during the 
past 10 years, and especially within the past 18 months 


The relative fragmentation of the State sector since the mid-1990s through re-structuring, devolu- 
tion of responsibility for employment, and greater autonomy at agency level, has meant that processes 
for acculturation and socialisation (concerning awareness and understanding of principles, conventions, 
and practice, including ethical values and standards) are not uniform or consistent. During the past 
10 years there has been much greater activity at the interface between the public and private sectors, 
through contracting out, consultancy work, and partnership arrangements, leading to the importation of 
private sector analogues, and an emphasis on business values and standards. 


The reforms of the past 10-15 years have sharpened the distinctions between the role of ministers 
of the Crown, and the role of chief executives of departments. The application of contract-like instru- 
ments has contributed to a reinterpretation of the notion of ministerial accountability, and some reor- 
dering of values. At the political level, with changes to the electoral process and an increase in the 
number of parliamentarians, there has been apparent change in the relationship between citizens and 
their elected representatives, leading to the not uncommon observation that standards of conduct in 
public life (and ethical values and standards) have “fallen”. However, the importance of leadership and 
modelling at the political level for the maintenance of ethical values and standards in public management 
is generally recognised in New Zealand. 


So, the issues relate to: 
e Competition between “traditional” public service values and “new public management” ones. 


e Absorbing new values, and new ways of working, through heightened interaction with the private 
sector. 


e Changes in the understanding of accountability and responsibility. 
e A perceived absence of strong leadership and modelling at the political level. 


e Fragmentation of the core public service, with a consequent lessening of “control” in the maintenance 
of standards. 


6) Recent measures to improve ethical conduct in the public service 


By and large the reforms were concentrated on improving efficiency, effectiveness, and account- 
ability. They were not motivated by a particular concern with any loss of integrity in the public service 
as a whole, or by breaches of ethical standards. Any loss in confidence and trust related more to matters 
of competence, than to matters of stewardship, honesty, or trustworthiness. 


The measures that have been employed to sustain ethical conduct (initiated at a central agency 
level) have related to: 


e Pre-emptive controls — codes of conduct, communication of expectations (of standards of conduct). 


e Integrative controls — incorporation of standards into performance management instruments, 
promulgation of guidance material, etc. 
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e Diagnostic controls — evaluation of chief executive performance, and departmental performance 
assessment (particularly in matters of organisational integrity), and occasional reviews and audits. 


e Interactive controls — incorporation of ethics-related content into conferences, leadership initiatives 
(such as public statements), and encouragement of dialogue across departmental boundaries. 


c) Plans in preparation to address ethical issues in the public service of New Zealand 


These include: 

e The use of an ethics framework to help determine where and how efforts should be directed. 
e Re-publication of guidance material. 

e Refinement of audit and evaluation methodology. 


II. Core values for the public service 


a) Stating core values for the public service 


There is no single document that contains a succinct statement of core public service values. In 
most cases the values are implied, or expressed through principles (as, for instance, in the Public 
Service Vision Statement, or in the Public Service Code of Conduct). 


The set of “core values” or of commonly held beliefs are concerned with: 

e Justice and fairness. 

e Responsibility and integrity. 

e Openness and accountability. 

e Efficiency and effectiveness. 

e Stewardship and guardianship. 

Put another way, they may be expressed as honesty, reciprocity, and fairness. 


6) How stated core public service values are communicated to public servants 


Core public service values are not communicated generally in any centralised or systematic man- 
ner. Nor do departments necessarily have planned induction programmes that incorporate statements 
of “core” public service values, or ongoing education and training programmes to communicate and 
reinforce “core” public service values (as distinct from departmental-specific values), though some of 
them do. 


II. Standards of behaviour for the public service 


a) Statements of the standards of behaviour expected of public servants 


There are statements of expectations (of standards of conduct) for chief executives and statements 
of expectations of performance by departments. A Public Service Code of Conduct (setting minimum 
standards of conduct) applies to all employees of the core public service. An elaboration of these 
expectations is expressed in the Principles, Conventions and Practice Guidance Series (first published 
by the State Services Commission in 1995), a reference work for all public servants. Chief executives of 
government departments have responsibility for setting standards for their own employees, for issuing 
departmental codes of conduct, standard setting, discipline, and generally setting the tone to suit the 
nature of the department's business. 


In most cases, these expectations specifically cover the following points: 
e Receiving gifts or benefits such as fees, payments, entertainment. 
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e 


Use of official information. 
e Use of official property/facilities. 
e Official travel. 


e 


Use of corporate credit cards. 
e Work outside the public service. 


e 


Restrictions on post-employment. 


e 


Special conditions/permissions on movement from the public service to the for-profit sector. 
e Involvement in political work. 


There is a general code of minimum standards (the Public Service Code of Conduct), and guidance 
material (Principles, Conventions and Practice Guidance Series), and from time to time attention may 
be focused on specific issues, such as frequent aeroplane flyer bonus points but departments issue 
their own guidelines (about expected standards of conduct) and directions to staff. 


There is no special guidance for public servants and political leaders working at the political/ 
administrative interface, but the Cabinet Office Manual (issued and maintained by the Cabinet Office) 
provides a basis for such guidance, and the Principles, Conventions and Practice Guidance Series also 
serves as a reference in this area. 


b) Unacceptable conduct for public officials according to the law 

Apart from the normal criminal codes, the only offences that apply specifically to all public officials 
are contained in the Crimes Act 1961. These relate to: 

e Judicial corruption (s. 100). 

e Bribery of a judicial officer (s. 101). 

e Corruption and bribery of a minister of the Crown (s. 102). 

e Corruption and bribery of a member of Parliament (s. 103). 

e Corruption and bribery of a law enforcement officer (s. 104) 

e Corruption and bribery of an official (s. 105) 

e Corrupt use of official information (s. 105a) 

e Use or disclosure of personal information disclosed in breach of s. 105a (s. 105B) 


Corruption includes active, passive, direct, indirect and attempted corruption. The Public Finance 
Act 1989 (s. 76) and the Public Finance Act 1977 (s. 109) contain offence provisions related to the proper 
use of and management of public money. Some departmental officers (for instance, in the areas of 
inland revenue, defence, corrections, customs, and police) are subject to particular statutes. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


It is not possible to specify how, or whether, ethical considerations are taken into account in the recruit- 
ment or the promotion processes. In the areas of police, customs, debt management, border control, and so 
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forth, special attention is given to measures to avoid corruption and any possibility of corrupt practices 
developing. 


b) Informing and training public servants on ethics issues 


Some departments have induction programmes, but training and education on matters of ethics 
and ethics issues are mostly informal. Communication and transmission of public service ethical values 
and standards (as distinct from business-oriented values and standards) is rarely compulsory and not 
generalised. The tendency is for any attention in this area to be directed toward avoiding undesirable 
behaviour, rather than promoting desired behaviour. More attention is now being given to active 
promotion following some recent high public profile concerns. 


The kind of guidance, advice, counselling or consultation available to public servants to resolve their 
work-related ethical problems and dilemmas varies. Mostly it involves reference to in-house persons 
(managers, legal staff and human resources personnel) for assistance. There are no designated ethics offic- 
ers. Some organisations have help desk lines, but this is an exception rather than a rule. The State 
Services Commission is sometimes called on to provide advice, counselling, or guidance on ethics issues. 


c) Other measures to promote high standards of conduct and assist prevention: 


These include: 


e Identification and reporting of conflict of interest situations, especially in areas of financial man- 
agement, post public employment, receiving gifts or benefits such as fees, payments and 
entertainment. 


e Requiring reasons for administrative decisions. 


e 


Providing redress against administrative decisions. 


e 


Setting standards for timeliness for responding to requests. 


e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption 
are disqualified/suspended from future tenders/bids). 


e Specific controls on public procurement procedures. 


There is no uniform or centrally driven promotional effort. Each department is free to develop its 
own ways of transmitting organisational values and standards and building organisational culture. The 
socialisation processes (including education and training) vary from department to department, and 
linkages between ethical conduct and performance management are sometimes not explicit. Because 
human resources management is the prerogative of departments, there is considerable variation in 
method and approach throughout the public service. 


d) Disclosure policy 


There is no requirement for all public employees to complete a declaration or make a statement of 
interests, pecuniary or otherwise. However, there is a responsibility (implied or otherwise) for employ- 
ees to declare actual, potential or apparent conflicts of interest in a given situation. In some cases 
— such as for chief executives, very senior managers within the public service, and specialist occupa- 
tions (e.g. debt management, contract management, etc.) — there is a requirement to make declarations 
of interest. 


Ministers of the Crown are required to make annual declarations in a register of interests. Where a 
conflict may arise, all members of Parliament are expected to declare private and personal interests 
(make a public statement, or withdraw from debate or voting). 


e) Procedures to report misconduct/suspected corruption 


Internal rules define the procedure within each organisation across the public service. There is no 
whistleblower protection law for public servants who expose wrongdoing as such, but the principle of 
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action in the public interest — as incorporated in employment law — provides protection against recrimi- 
nation, victimisation, etc. For the public, special procedures are available to expose wrongdoing com- 
mitted by public servants, including complaint procedures (specific to each department, rather than 
general), ombudsman, help desk and telephone line (in some cases only). 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control is in place to support the improvement of ethical conduct in the public service to a 
limited extent. The reinforcement of organisational culture — through codes, guidance material, leader- 
ship, modelling, example-setting, etc. — is the main internal control. Critics have suggested that many 
controls are directed at institutionalising norms rather than internalising them. Structure, division of 
responsibility, internal checks and audits, external reporting and external audits, and accounting 
systems all support the proper use of public resources and the management of public funds. 


Internal control is required by general policy. Internal control reviews are made regularly and the 
reports of the reviews are available to the public. Follow-up mechanisms to implement recommended 
measures for systemic improvements are required through assessments and reviews (including self- 
reviews) by a central agency, by reports to a responsible minister, and more publicly through 
parliamentary committees. 


g) Disciplinary procedures in case of a breach of public service standards 


Disciplinary measures range from reprimand to dismissal or disqualification from public office. The 
sources of these measures are legislation and agency documents. Legal redress is available to 
challenge the employer's decision. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The principal investigative organisations involved in anti-corruption efforts include: 
e Central agencies, such as State Services Commission. 

e The Auditor-General. 

e The Serious Fraud Office. 

e Police. 


e Special bodies (such as commissions of inquiry) to investigate allegations of corruption or misuse 
of public office. 


Principal bodies in place prosecuting misconduct and corruption in the public service: 
e Serious Fraud Office. 
e Police. 


When they have established a prima facie case, certain investigative and/or prosecuting bodies are 
empowered to bring suspected cases of corruption directly to court. 


b) Institutions in place to perform independent scrutiny of the administration: 


These include: 

e Parliament/Parliamentary committee. 

e Independent/external auditors reporting to elected bodies such as Parliament. 
e Ombudsman. 

e Courts for judicial review. 


e State Services Commission. 
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The areas covered by external audit (audit by an independent organisation reporting to elected 
bodies such as Parliament) include the following: compliance and performance, accounting standards, 
financial reporting, management systems, matters of integrity, etc. External audits are made at least 
annually, and external audit reports are published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics and/or anti-corruption policy 


There is no institution assigned to co-ordinate and manage the implementation of the government 
ethics policy. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


Agreed expectations and standards are assessed routinely as part of a wider assessment of depart- 
mental performance. This assessment is conducted by the State Services Commission and covers mat- 
ters of organisational integrity. The assessment is not particularly concerned with individual conduct, 
which is a responsibility of each departmental chief executive. The frequency of assessments varies. 

The New Zealand Public Service enjoys a low level of incidences of corruption. However, it is not 
possible to ascertain what influences are the most effective in maintaining relatively high levels of 
responsibility among public employees. 

The increased autonomy of departments, greater decentralisation and devolution, and reliance on 
private sector partnerships and involvement (through contracting out and so forth) are factors which 
may place some strain on the low level of corruption in the public service. 
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I. The general context for managing ethics in the public service in Norway 


a) The principal ethics-related issues which have confronted the public service in Norway during the past 
10 years, and especially within the past 18 months 


e Allegations of “political appointments” to public offices (i.e. appointments made by the party in 
power) on the basis of political affiliations, often contrary to the nominations made by the public 
administration). 


e The return to civil service positions of officials after serving in political positions (especially Min- 
ister or State Secretary) and the employment by private companies or organisations of former 
civil servants with key knowledge to the prejudice of the public interest. 


e Lack of transparency: insufficient disclosure of documents. 


6) Recent measures to improve ethical conduct in the public service 


Norway ratified the Convention on Combating Bribery of Foreign Public Officials in International 
Business Transactions on 18 December 1998. This convention has been implemented into Norwegian 
law by extending the already existing provisions in the General Civil Penal Code regarding bribery of 
public officials to also include bribery of foreign public officials and agents of foreign public enterprises. 


c) Plans in preparation to address ethical issues in the Norwegian public service 


With regard to the second point under I.a) above, there are plans to propose some restrictions, but 
at this point it is somewhat unclear what they will be. Although nothing is decided yet, they are not 
expected to be very far-reaching or drastic. In a more general way, there are plans to build an ethics 
infrastructure in line with the OECD Recommendation of 1998, and to develop a training programme for 
ethical problem solving. 


II. Core values for the public service 


a) Stating core values for the public service 


The following values are listed in legal literature on administrative law and, on this basis, in an 
official report published in 1993 on public service ethics: 


e Welfare and growth. 


e Freedom. 


e 


Equality and justice. 


e 


Co-determination and co-influence. 


e 


Security under the law. 


e 


Efficiency. 
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In addition, the following set of values is found in a number of official documents, such as various 
kinds of official reports: 


e Loyalty. 
e Impartiality. 


e 


Factuality/objectivity. 
e Transparency. 
e Legality. 


As indicated above, the core values for the Norwegian public service are not expressly stated in 
legislation or quasi-legislation (regulations, codes of conduct, etc.), although the purpose of administra- 
tive legislation is often to promote or safeguard such values. The core values are taken for granted and 
referred to in various kinds of official documents (reports from the ministries to Parliament, annual 
reports of the Ombudsman, etc., and also in the background documents pertaining to legislation). Some 
directorates have issued value statements that are distributed among employees and to the public. 


6) How stated core public service values are communicated to public servants 


The following forms are used: 
e Core values are automatically provided when someone joins the public service. 
e They are provided when someone takes up a position in a different public service organisation. 


Core values are normally communicated in these two ways, but there is no uniform way of doing so. 
Values are communicated in connection with various forms of training (induction training and other 
training), but usually in a cursory or ad hoc manner, i.e. there is seldom a special session devoted to values. 


c) The statements on core public service values have not been revised in the last decade 


The Public Service Ethics Report of 1993 does not involve any revision in respect of core public ser- 
vice values. The report quotes a standard textbook on administrative law which lists and elaborates the 
values that the public service is expected to promote (see Section II.a) above). The list is not exhaus- 
tive, and the report emphasises that “it is not possible to provide a complete survey of the norms, 
objectives and values that can be associated with administrative activities”. However, the report does 
touch upon some of the generally recognised public service values besides those mentioned above. 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


Standards of behaviour expected of public servants are generally stated as requirements in the 
relevant legislation, regulations, circulars or other documents stressing or amplifying the following points: 


e Receiving gifts or benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 
e Official travel. 

e Use of corporate credit cards. 

e Work outside the public service. 
e Involvement in political work. 


Certain minimum standards of behaviour for the whole public service are laid down in the Public 
|248 Administration Act (10 February 1967) relating to procedure in cases concerning the public administration. 
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Furthermore, there are specific guidelines/requirements for some groups, e.g. public procurement 
officials, tax and customs officials and health personnel. The Public Procurement Act of 1992 (which is 
currently being revised) is a codification of requirements of the Agreement on the European Economic 
Area regarding public procurement. In addition, there are various kinds of regulations containing ethical 
guidelines for central government procurement (whereas the Public Procurement Act applies to all pub- 
lic procurement). The Civil Service Act (Section 23) contains a legal basis for government agencies to lay 
down more specific rules in the form of regulations when needed. Such regulations are in place for the 
tax and customs officials. In addition to the legal provisions, the customs service has a set of ethical 
guidelines which is incorporated into a textbook that is used for training customs officials. For medical 
practitioners there is the Act of 1980 Relating to Medical Practitioners, and a new Act Relating to Health 
Personnel was recently passed in Parliament and is expected to enter into force in early 2001 (because 
extensive regulations must first be implemented). 


b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


e Abuse of office or public trust. 


Moreover, the Civil Service Act (4 March 1983) provides the legal framework for the employment of 
civil servants — appointed by a ministry, agency or other body — and senior civil servants — appointed by 
the King. The Act lays down a number of non-criminal sanctions that apply to misconduct that is not 
classified as a criminal offence. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


e Taking ethical considerations into account in the recruitment process: certain virtues or qualities of 
candidates (e.g. teamwork spirit/co-operative attitude) regularly enter into the total assessment of 
their suitability for a position. 


e Considering ethical behaviour in the performance appraisal. For example, Norway has a pay sys- 
tem for senior managers based on a performance appraisal that includes an interview every year, 
where ethical behaviour may be included, although it is not a compulsory part, and probably not 
very often made a part of the interview. 


Special attention is given to officials in positions particularly susceptible to corruption in the areas 
of public procurement and tax administration: 


e With regard to public procurement, the individual agency may give specific rules or guidelines 
regarding procurement beyond what is mentioned under III.a) above. This is done by many agen- 
cies, especially the larger ones with considerable costs involved. The Ministry of Labour and 
Government Administration is currently working on a common governmental policy regarding 
public procurement that will also include ethical guidelines. 
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e There are also specific regulations relating to tax officials aimed at avoiding corruption. 


b) Informing and training public servants on ethics issues 


As indicated above under II.b), public service core values are sometimes taught when people join 
the public service and when they take up a different position. Besides, ethics is a topic in some man- 
agement training courses. As of today, there is no centrally organised or implemented ethics training, 
information or counselling. The Civil Service Handbook lays down that each agency (ministry or subor- 
dinate agency) is responsible for carrying out systematic development work aimed at strengthening the 
ethical consciousness and good administrative practice within its sphere of responsibility. However, it is 
not known to what extent this is done in each and every agency. The Directorate of Public Management 
(Statskonsult) offers an ethics course that agencies or individual civil servants may sign up for on a volun- 
tary basis. Some agencies arrange their own ethics seminars or workshops, using their own personnel or 
external trainers or consultants. It is possible, however, that ethics work is not carried out fully to the 
extent that the Civil Service Handbook requires. 


There is no specific central institution (office or the like) responsible for guidance, advice, counsel- 
ling or consultation to help public servants resolve their work-related ethical problems and dilemmas. 
In line with the above-mentioned requirement in the Civil Service Handbook and in other relevant doc- 
uments, it is considered a managerial responsibility to address ethical problems of this kind. Since 
public service ethics in general terms is the responsibility of the Ministry of Labour and Government 
Administration, this ministry has some responsibility for equipping managers to carry out their responsi- 
bility in the ethics field. In order to help the managers, the Ministry plans to build an ethics infrastructure 
and develop a training programme for ethical problem-solving. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identification and reporting of conflict of interest situations, especially in areas of receiving gifts 
or benefits such as fees, payments, entertainment. 


e Requiring reasons for administrative decisions. 


e 


Providing redress against administrative decisions. 


e 


Setting standards for timeliness for responding to requests. 


e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption 
are disqualified/suspended from future tenders/bids). 


e Specific controls on public procurement procedures. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required 
from public procurement and tax officials. The following information is required to be disclosed when 
these officials join the public service or when their relevant circumstances change: 


e Assets and liabilities. 

e Sources and level of income. 
e Outside positions. 

e Gifts. 

e Previous employment. 


The disclosed information is confidential; only the employer has access to it. The main purpose is 
to avoid conflicts of interest and detect illicit enrichment. 
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e) Procedures to report misconduct/suspected corruption 


There is no special procedure or obligation for public servants to report misconduct or suspected 
corruption committed by public servants. Public servants who expose wrongdoing have no right to pro- 
tection, but they may be granted anonymity pursuant to provisions in the Public Administration Act 
of 1967 and the Freedom of Information Act of 1970. 


f) Internal control to support the improvement of ethical conduct in the public service 


There is no specific institution within the Norwegian public service responsible for supporting the 
improvement of ethical conduct in the public service. However, Norway does have ordinary management 
control and financial control. 


g) Disciplinary procedures in case of a breach of public service standards 


The following disciplinary measures are used in the public service: 
e Written reprimand. 

e Loss of seniority for a period from one month to two years. 

e Demotion to a lower grade (permanently or temporarily). 

e Summary discharge. 

e Dismissal. 


The disciplinary procedures are regulated by the Civil Service Act of 1983. Legal redress is available, 
firstly, in the form of appeal to the ministry concerned, or to the King in Council when the decision regard- 
ing the disciplinary measure was made by the ministry. The civil servants and senior civil servants may 
take the decision to court and the court will decide on the legality of the appeal body’s decision. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The investigation and prosecution of corruption follow the rules generally applicable to criminal 
investigation and prosecution. The prosecuting authority is independent of the Government and Parlia- 
ment, and has powers to initiate, suspend and terminate an investigation or prosecution. An investigation 
can be initiated where there are reasonable grounds to inquire whether a crime has been committed, and 
will normally be terminated or suspended where there is a lack of sufficient proof to indict. 


Norway gives corruption high priority, and it is likely that cases related to corruption will be investi- 
gated and prosecuted on a case by case basis. The anti-corruption unit at ØKOKRIM (the National 
Authority for Investigation and Prosecution of Economic and Environmental Crime) consists of special 
investigators and a senior public official who are specialists in the field of international corruption. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Parliament/Parliamentary committee. 

e Independent/external auditors reporting to elected bodies such as Parliament. 

¢ Ombudsman. 

e Courts for judicial review: the National Insurance Court for national insurance cases. 
e Directorate of Public Management. 


Audits by the Office of the Auditor General cover both financial management — on an annual basis — 
and performance management on an ad hoc basis. The reports of the Office of the Auditor General are 
published routinely. 
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VI. Co-ordination and self-assessment 


a) Co-ordination and management of the government ethics or anti-corruption policy 


The Ministry of Labour and Government Administration is the central organisation responsible for 
co-ordinating and managing the government ethics policy. As indicated above, Norway gives a high pri- 
ority to combating corruption and the establishment of @KOKRIM (see above under V.a)) in 1989 bears 
witness to this. The Director General of Public Prosecutions has determined that corruption cases be 
given a high priority. Norway’s measures in the ethics and anti-corruption fields are not so formalised 
and systematic. Norway has not developed a national corruption prevention plan/strategy in the sense 
of a wider government policy on anti-corruption. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


There is no special procedure in place for assessing the effectiveness of measures promoting ethical 
conduct and preventing misconduct. Nevertheless, @KOKRIM does examine critically its operations in 
connection with their corporate activity plan. Generally, corruption is not considered a major problem in 
the Norwegian public service and detection is regarded as the most successful instrument for corruption 
prevention. ØKOKRIM sees no major impediments to further reducing corruption in the public service. 
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I. The general context for managing ethics in the public service in Poland 


a) The principal ethics-related issues which have confronted the public service in Poland during the past 
10 years, and especially within the past 18 months 


In 1989, Poland began making very far-reaching changes to the political system. The introduction of 
democratic and market-oriented reforms and the decentralisation of State authority through the estab- 
lishment of self-government made administrative tasks more difficult compared with the previous sys- 
tem. New phenomena have emerged in Poland such as unemployment, poverty, change in property 
ownership, economic restructuring, inefficiency and the necessity to reform social welfare, health care 
and its related social insurance system, the free market of goods and capital, freedom of international 
trade, etc. The co-ordination and completion of tasks now require that employees of public administra- 
tion possess the skills to solve completely new problems. On the other hand, society focuses more and 
more attention on the officials who take decisions and settle the matters that should be governed by 
law and regulations, and who act in the public interest. 


Radical changes — such as the abolition of the rules of central management, implementation of a 
multiparty system, development of the institutions for professional, local self-government — have put 
employees of public administration in Poland in a troublesome situation that is full of conflicts and for 
which they were not prepared. 


nu 


In the discussions on public administration, such terms as “public interest”, “social justice”, “free- 
doms of citizens”, “public service” (civil service) are permanently used. Yet, the criteria for the estab- 
lishment of new meanings for those terms have not been prepared either in legislation or in the 
judiciary. The activity of a public administration employee often oscillates between the requirements of 
four areas: law, morality, professionalism, and organisation. The requirements in those four areas often 
conflict in which case the public officials resolve the problems independently. Problems of loyalty, 
dilemmas of responsibility, conflicts of interest, requirements for transparency are still new issues for 
the majority of public officials. In addition, the low social prestige of public officials as a profession is 
the result of the communist regime period when public administration served for the party machine 
interest and not for the society. A further problem is the disproportion between the level of salaries in 
the public sector and the private sector. 


In the past 18 months, the management of public affairs has been accorded special importance by 
the following: 


e The set of values which characterise a democratic State were specified in the new Constitution of 
Poland (2 April 1997) which came into force on 17 October 1997. 


e The set of legislation to implement the administrative reform came into force on | January 1999. This 
resulted in the devolution of certain tasks of the State for execution by the local self-government 
bodies at regional (voivodship) and local (poviat) levels, following the constitutional principles of 
subsidiarity and social solidarity. 


e The reform of systems for managing health care, social security and national education started 
after | January 1999. 
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b) 


c) 


e A modern and competent public administration corps is being established. Methods to achieve 
this include the new recruitment procedures for civil servants and assessment procedures for pub- 
lic officials which encourage and reward attitudes based on ethical values of a democratic society 
and professionalism approach according to civil service law came into force on 1 July 1999. 


Recent measures to improve ethical conduct in the public service 


In the past ten years, the following actions were taken: 


e For values defined in the Constitution (adopted on 2 April 1997): identification of basic values 
held by the civil service (Art. 153) and ban on combining political and administrative functions 
(Art. 103). 


e For organisational solutions: separation of politically neutral central offices which report to Parlia- 
ment and not to the Government (stated in the Constitution); specifying those positions in State 
administration the staffing of which is influenced by a change of the Government (Act on Organisa- 
tion and Mode of Work of the Council of Ministers, 8 August 1996); appointing a Parliamentary Com- 
mittee for Ethics by the Sejm, i.e., the lower Chamber of Parliament (Sejm Resolution of 17 July 1998); 
establishing police teams to counteract corruption in 1997; establishing an institutionalised control 
system at the ministry level on 1 January 1997, at the Ministry of Finance focused on fighting against 
misconduct of tax officials in co-operation with the public prosecutors offices and police. 


e In the sphere of constitutional rights and freedoms of public servants: limitations on freedom of 
economic activity by public officials (Act on Limitations on Engaging in Economic Activity of 
25 July 1992, replaced by the Act on Limited Economic Activity of 21 August 1997); limitations on 
political rights (the right to go on strike, membership in political parties, manifesting political 
beliefs and following one’s political beliefs while performing duties, all referred to in the Civil 
Service Act of 18 December 1998), limitations on the right to privacy (obligation to present prop- 
erty declarations, obligation to present information to be included into the open register of ben- 
efits, referred to in the Act on Limited Economic Activity); and limited freedom on practising a 
profession and pursuing professional activity including a ban on performing tasks contradictory to 
public service, a ban on taking up activities and tasks contradictory to public service (Civil Service 
Act), a ban on seeking employment for two years in units dealing with the same affairs as the office in 
question (Act on Limited Economic Activity), and a ban on nepotism (Local Self-government Staff Act 
of 22 March 1990; the Civil Service Act). 


e In the sphere of administrative procedures: withdrawal of a civil servant during investigations 
which deal with his/her rights and duties, and withdrawing a given unit from an ongoing investiga- 
tion, where property interests of its manager are involved (amendments to regulations dealing 
with withdrawing a civil servant or a unit from an ongoing administrative case, (Code of Adminis- 
trative Procedures); securing impartiality and objectivity in selection of contractors for economic 
actions funded with public resources (Public Procurement Act, 10 June 1994). 


e In the sphere of law enforcement and penal procedures: defining new types of acts as infringe- 
ments (apart from accepting a bribe, protection fee and breach of service), namely profiting from 
money laundering, impeding or obstructing public tenders, abusing public trust (Penal Code, 
6 June 1997); introducing into the procedure the institution of a witness incognito and a “crown” 
witness, a purchase and dispatch controllable by police in the course of an investigation against 
corruption; allowing access to information on balance and turnover records in bank accounts 
owned by persons guilty of corrupt acts (Banking Law, 29 August 1997); introducing the legal 
protection of personal data of citizens (Personal Data Protection Act, 29 August 1998). 


Plans in preparation to address ethical issues in the Polish public service 


These include: 


e Initiating work on the ethical code for customs services (by the Main Office of Customs). 
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e Initiating work on the code of ethics for employees in government administration (by the Office of 
Civil Service). 


II. Core values for the public service 


a) Stating core values for the public service 

Principal civil service values are regulated by Article 153 of the Constitution (2 April 1997) and in 
Article 1 of the Civil Service Act (18 December 1998). They are: 

e Professionalism. 

e Honesty. 

e Impartiality. 


e 


Political neutrality. 

Such values are phrased in other legal documents: 

e Act on Employees in State Offices (16 December-September 1982). 

e Supreme Chamber of Control Act (23 December 1994). 

e Act on Limited Economic Activity by Persons Performing Public Functions (21 August 1997). 


e The Labour Code Act (26 June 1974, with later amendments), especially Part IV, Chapter II on 
employees’ duties. 


e Regulations concerning the work of the Chancellery of the Sejm, which constitute an Annex to 
Regulation No. 21 by the Head of the Chancellery of the Sejm (20 August 1996). 


All the above regulations concern exclusively State civil servants at the central level and do not 
apply to local government staff. The Constitution clearly states that the values apply to the civil service 
corps. They do not bear the character of a declaration, nor are they included in the text of the oath spo- 
ken by persons who enter the civil service corps. The Local Self-government Staff Act (22 March 1990) 
requires that self-government officials comply with the law, keep State and official secrets, inform the 
organisations and citizens, and behave kindly and properly in the office and outside while on duty. 


6) How stated core public service values are communicated to public servants 


Core values are automatically provided when someone joins the public service. Before taking up 
employment, public servants are familiarised with the respective regulations contained in the legal acts 
referred to above, as well as the work regulations of the office where a given employee starts employ- 
ment. In many offices (though not in all), employees must sign a declaration confirming their knowledge 
of regulations concerning all employees’ duties, including those containing a list of ethical values. The 
statement of core values is part of the employment contract/document only in the Supreme Chamber of 
Control (a supreme audit institution, reporting directly to Parliament). There are training courses (also 
training on the job) concerning core values related to employment in the public administration, as 
indicated in legal acts. 


c) Revisions of the statements on core public service values 


The statements on core public service values were last revised in 1994 (revision of the Supreme 
Chamber of Control Act), 1997 (the Constitution of the Republic of Poland) and 1996-98 (the Civil Service 
Act). The process of administrative reform in Poland has not been concluded yet. Since | January 1999, a 
particularly important role in the State administration system has been played by local self-government 
bodies, for which no official list of core values has been developed. 


Taking into account the status of legal acts defining core values for public administration (the Con- 
stitution and the highest level legal Acts), the reformulation of such declarations involved Members of 
Parliament with some input from invited experts in different fields, including experts in ethical matters. 
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The only way to involve the public in the process of formulating declarations on values was a common 
referendum on accepting or rejecting the draft of the new Constitution as a whole after it had been 
passed by Parliament. It is possible to say, then, that in practice no consultations with society as a 
whole took place in this case. 


II. Standards of behaviour for the public service 


a) Statements of the standards of behaviour expected of public servants 


In Poland there is no single document for all employees in the public services. Standards of behav- 
iour for public servants are defined in three basic legal Acts, which regulate the status of employees in 
public administration: 


e The Civil Service Act (18 December 1998). 
e The Act on Employees in State Offices (16 September 1982). 


e The Act on Limited Economic Activity by Persons Performing Public Functions (21 August 1997), 
referred to as the anti-corruption Act. 


In addition, there are number of regulations dealing with particular groups of employees in the 
public services. They are contained in other Acts dealing with particular institutions or services (e.g., the 
Supreme Chamber of Control Act, the Customs Service Act, the State Security Office Act, etc.) and 
service support (i.e. regulations on organisation) for particular offices. 


Some very general statements dealing with the issues related to ethical values are contained in the 
Commune Self-government Act (13 March 1990) and in the Local Self-government Staff Act (22 March 1990): 


e Before assuming their responsibilities, Commune Deputies take an oath: “I solemnly swear as a 
Deputy to work for the benefit and well-being of the commune borough, always act in accordance 
with the law and interests of the commune borough and its inhabitants, honestly and with dignity 
represent my constituency, take proper care of their affairs and take all necessary efforts to fulfil 
the commune’s borough tasks.” 


e Deputies cannot take additional employment or accept donations which might undermine their 
constituency’s trust in their honesty while performing their duties. 


e Deputies cannot engage in economic activity by themselves or jointly with other persons, use 
community property or manage any such activity or act as representatives or plenipotentiaries in 
the managing thereof; nor can they be members of managing, audit or review authorities; nor can 
they act as trade plenipotentiaries on behalf of companies of commercial law with participation 
of the commune legal persons, or economic entities, where such persons participate. Election or 
nomination of a Deputy to such positions of authority is illegal. 


e Self-government officials are obliged to comply with the law, keep State and official secrets, 
inform properly the organisations and citizens, and behave kindly and properly in the office and 
outside while on duty. 


The standards of behaviour expected of public servants cover the following points: 
e Receiving gifts or benefits such as fees, payments, entertainment. 
e Use of official information. 


e Use of official property/facilities. 


e 


Official travel. 

e Work outside the public service. 

e Involvement in political work. 

Specific guidelines/requirements (defined in service support) cover: 
e Employees in State offices in management positions. 
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e 


Legal advisors (Principles of Ethics for Legal Advisors established by the National Council of 
Legal Advisors). 


e 


Judges and prosecutors. 


e 


Employees in customs services. 


e 


State Security Office officers. 


e 


Police officers. 


e 


State Labour Inspection inspectors. 


¢ Environmental Protection inspectors. 


e 


Sanitary Control inspectors. 


e 


Supreme Chamber of Control employees. 


e 


Chief accountants and expert auditors. 


Specific guidelines for public servants and political leaders working at the political/administrative 
interface concern persons holding top management positions (ministers and deputy ministers) and 
Members of Parliament (Limited Economic Activity by Persons Performing Public Functions of 21 August 
1997, and Act on Performing the Parliamentary Deputies’ and Senators’ Duties of 9 May 1996). In addi- 
tion, the State Tribunal Act (26 March 1982) allows for prosecution before the Tribunal of persons in 
those positions who abuse their responsibility or authority. From 1982 to 1990, the Act was not applied 
in practice; but after the change of the political system which occurred in 1990, the State Tribunal began 
to exercise its authority, and settled cases related to abuse of authority or responsibilities by ministers 
and officials holding top positions in administration. What is more, for some groups of employees who 
are not members of the civil service corps, there is an additional requirement to withdraw from party 
membership (e.g., the auditors). 


In Poland there is no single document to cover all employees in public services. Minimum 
standards of behaviour for the public service are contained in a number of various legal Acts: 


e The Civil Service Act (18 December 1998). 

e The Act on Employees in State Offices (16 September 1982). 

e The Act on Limited Economic Activity by Persons Performing Public Functions (21 August 1997). 
e The Local Self-government Staff Act (22 March 1990). 

e The Supreme Chamber of Control Act (23 December 1994). 


e The Legal Advisors Act (6 July 1982). (It is different from the Principles of Ethics for Legal 
Advisors, which is internal regulation of the Legal Advisors Society). 


e The State Security Office Act (6 June 1990) 


e The Labour Code Act (26 June 1974, with later amendments), especially Part IV, Chapter II on 
employees’ duties. 


e Regulation by the Council of Ministers on the rights and duties of chief budget accountants, State 
budget units, State budget enterprises and supplementary domestic activity (2 May 1991). 


e Regulations concerning the work of the chancellery of the Sejm, which constitutes an Annex to 
Regulation No. 21 by the Head of the Chancellery of the Sejm (20 August 1996). 
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Comparison of standards of behaviour for employees in government administration and local 
self-government administration, as set forth in legislation: 


Duties of public administration employees 


Government administration 


Local self-government administration 


Follow the Constitution and other legal 
regulations 


Protect the interests of the State 

Protect human rights and citizens’ rights 
Take care of individual citizens’ interests 
Manage public resources efficiently 


Perform tasks: 

e Impartially 

e Honestly 

e Efficiently 

e Rapidly 

e Conscientiously 

Observe the obligation of State 
and business secrecy 


Upgrade professional knowledge 
Behave with dignity on and off duty 


6) Unacceptable conduct for public officials according to the law 


Bans contained in legislation 


Civil servants' 


State administration 


Self-government 


x 


Local 


employees boards members? self-government staff 
Ban on evading or abusing the law X X X X 
Ban on holding trade union positions X 
Ban on establishing or participating X 
in political parties 
Ban on combining employment in the civil X X 
service with a Deputy’s mandate 
Ban on nepotism in employment X X X X 
Ban on following political sympathies X X X X 
or interests 
Ban on manifesting political beliefs X X 
Ban on participating in strikes or actions X X 
of protest 
Ban on accepting material profits in X X X X 
connection with performing official 
duties 
Ban on taking up additional employment X X X X 
contradictory to basic duties 
or detrimental to trust 
Ban on taking up employment outside X X X X 
the public service without seeking prior 
consent from manager 
Ban on revealing State or business secrets X X X X 
Ban on following individual or group X X X X 
interests 
Ban on indecent behaviour in and out X X X X 


of the office 


1. Concerns persons holding management positions in the civil service. 


2. Concerns persons holding management positions in local self-government administration. 
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The following kinds of specific misconduct are defined for public officials by criminal legislation: 
e Active, passive, direct or indirect corruption of public officials/corruption committed by public officials. 
e Partiality in official decision-making. 

e Abuse of office or public trust. 


e 


False statements or testimony. 


e 


Impeding or obstructing public tenders. 


e 


Profiting from money laundering. 


e 


Failure to observe the obligation of State and business secrecy. 


Further prohibitions and restrictions are imposed on public officials by other legislation. On the 
grounds of the Act on Limited Economic Activity by Persons Performing Public Functions (21 August 1997), 
civil servants holding management positions in government and local self-government administration are 
bound by the following bans on: 


e Membership in internal bodies of companies. 


e Seeking employment or performing other activities with companies which might evoke suspicion 
of partisan or interest-driven attitudes. 


e Membership in internal bodies of co-operatives, except for governing boards of housing 
co-operatives. 


e Membership in governing boards of foundations pursuing economic activity. 


e Holding more than 10% of stocks or shares that would exceed 10% of initial capital in each of the 
companies concerned. 


e Engaging in economic activity alone or jointly with other persons, or managing such activity. This 
ban does not cover production activity in agriculture (involving vegetable or animal production) 
generated by a family farm. 


e Taking up employment with an entrepreneur within one year (in some cases two years) after the 
holding of a position in the public service, or performing a function that affected that entrepre- 
neur, if a given public servant performing the function was involved in adjudicating individual 
cases concerning that entrepreneur. 


On the grounds of the Act on Employees in State Offices (16 September 1982) public servants 
employed with the State administration are bound by the following bans on: 


e Employing in a State office their own spouses or relatives up to the second degree, or relatives to 
the first degree of a State administration employee, in case a reporting relationship were to come 
to exist between them. 


e Taking up additional employment without seeking prior consent from the manager. 


e Participating in strikes or other actions which interfere with the normal functioning of the office or 
participating in actions contradictory to duties of a servant employed with the State administration. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. _259| 
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e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


¢ Taking ethical considerations into account in the recruitment process: verifying honesty (checking 
that the person has never been convicted) by checking records in the Central Register of 
Convicted Persons. 


e Considering ethical behaviour in the performance appraisal. 


Special attention is given to officials in positions particularly susceptible to corruption, working in 
the following areas: public procurement, tax administration, customs administration, and audit of bud- 
get institutions and of public services. The measures used are the following: redeployment of employees, 
changing areas of activity and enhanced internal controls. 


b) Informing and training public servants on ethics issues 


The following kinds of training are given: 

e In the civil service: Director generals of offices in government administration are trained on 
ethical ways to manage public affairs. 

e At the Supreme Chamber of Control: regular training offered to all employees; obligatory training 
in ethics for all newly employed staff members. 


e In the customs service: the basic obligatory training is adapted to deal with customs issues 
related to ethics (recognition of ethical and unethical conduct, building professional awareness). 


e In the tax service: training incorporated into an offer developed by specialised providers 
(e.g. National School of Public Administration). 


There is no single organisation specialised in guidance, advice, counselling or consultation tar- 
geted at public service employees. For all professional ethics-related matters, employees may address 
their managers, legal and organisational units, or personnel units. In addition, since mid-1997 the Civil 
Service Bulletin provides information to all employees in public administration, among other, on ethics 
in the civil service, through articles, commentaries and interviews. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identifying and reporting conflict of interest situations in the area of receiving gifts or benefits 
such as fees, payments, entertainment. 


e 


Audit reports of the supreme chamber of control. 
e Requiring reasons for administrative decisions. 


e Providing redress against administrative decisions. 


e 


Setting standards of timeliness for responding to requests. 


e Anti-corruption provisions in bids for public contract. 


e 


Specific controls on public procurement procedures. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required from 
elected officials, senior public servants, all civil service corps members, Supreme Chamber of Control staff 
members and those involved in managing audits, and local self-government administration staff members. 


Disclosure in the form of declarations signed by employees in public services concerns personal 
property and property covered by common ownership as a result of marriage. Employees must supply 
information on: possessed monetary assets, real estate, stocks and shares in Commercial Code compa- 
nies as well as property acquired by way of tendering from the State Treasury or another State legal per- 
son, a commune or an association of communes. The declaration must also cover information on the 
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running of economic activity and performing functions in companies or co-operatives. Such declarations 
are confidential in character and kept for six years. 


Persons holding political positions of nominated in the government administration (members of 
the Council of Ministers, secretaries and under-secretaries of State, heads of central offices and Voivodes 
and vice-Voivodes, i.e., representatives of the Government administration at the regional level) are obliged 
to supply information for the open Register of Gains. The register includes information on all positions 
and commercial activities which entitle one to accept material gains, as well as on professional activity 
classified as self-employment, on facts of providing material support to a public activity run by the 
information provider, on donations the value of which exceeds 50% of the lowest pay, on domestic and 
foreign visits unconnected with currently performed duties, on other gains obtained and shares of foun- 
dations, companies and co-operatives, even if no monetary remuneration is involved. Such facts are 
communicated to the National Election Committee no later than 30 days after. Once a year the 
information quoted in the Register is made public in a separate publication. 


Furthermore, there are more rigorous requirements concerning the disclosure of incomes and assets 
held which apply to tax services and the State security sector. This information is considered confidential. 


The following information is required to be disclosed on an annual basis, when leaving the public 
service or when relevant circumstances change: 


e Assets and liabilities. 

e Loans. 

e Sources and level of income. 

e Gifts (only in the case of persons holding political position in the State administration). 


The declaration is presented to the head of the office concerned (director general). The informa- 
tion contained therein is considered an official secret, except for the cases when the person submitting 
the declaration expresses, in writing, consent for disclosure. In very special cases (but not defined pre- 
cisely in the law) the head of the office in question may disclose the information without authorisation 
by the declarer. The information is kept for six years. The head of the office analyses the data contained 
in the declaration and compares them to previous declarations. The analysis is aimed at detecting 
cases of illegal gain by public service employees. 


e) Procedures to report misconduct/suspected corruption 


Legal provisions define the procedure for exposing wrongdoing. No protection/safeguard is avail- 
able to public servants who expose wrongdoing. For the public, special procedures are available, such 
as complaint procedures and an ombudsman to expose wrongdoing committed by public servants. 


f) Internal control to support the improvement of ethical conduct in the public service 


In the majority of organisations, there are internal control systems to check the correct functioning 
of all the units within bodies reporting directly to a minister (as the head of a given organisation) and to 
pass the information on findings to the organs authorised to make use of the information. For example, 
in the Customs Service, internal control deals among other things with checking the correctness of cus- 
toms duties and the organisation of customs clearances; apart from internal disciplinary penalties 
(specified at Section IV.g) of this chapter), it must notify prosecution units about suspected crimes. 
Institutionalised control system in the Ministry of Finance was established on | January 1997, and its 
scope of activity covers (among other things) preventing, disclosing and counteracting infringements on 
service duties, including crime and fraud committed by employees of the tax offices. Inspectors 
employed in this control system are obliged to co-operate with public prosecution units, the police and 
other offices. A special role is played by internal control systems dealing with public procurement and 
protection of secret information. 


In the Ministry of Internal Affairs and Administration (MIAA), there is a Department of Control and 
Supervision. In particular services which report to the MIAA, inspectorates have been established 
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whose activities are oriented at disclosing irregularities in the functioning of services and offices report- 
ing to the MIAA located across the country, and then counteracting those irregularities. The police and 
border guards have units specialised in counteracting economic crime. Their task is to protect the eco- 
nomic interests of the State; a further operational aim is to recognise and disclose any phenomena that 
encourage corruption in public administration. 


Furthermore, tasks classified under internal control are also performed by specialised organs of the 
State, acting within the government structures, such as the State Inspection of Trade, the State Inspec- 
tion of Purchases and Processing of Agricultural Products, Sanitary Inspection, Tax Audit Offices, as well 
as inspection services which report to particular Voivodes. The tasks of the organs mentioned above are 
also defined in legal acts which provide the grounds for their functioning. 


The supreme organ authorised to audit the financial activities pursued by other organs of the State 
administration and the enterprises which report to them, along with other structural units, is the 
Supreme Chamber of Control (SCC). It performs the external audit function, independently from the 
internal control structures functioning in institutions of the government administration. The SCC is also 
authorised to audit the activity of other specialised organs of State audit. The SCC plays a superior role 
vis-a-vis all those bodies, since its conclusions and recommendations are obligatory and must be 
implemented by the audited bodies. 


If irregularities and cases of fraud in public administration are disclosed through the actions of inter- 
nal control units and services, it is possible for the managing staff of offices and public institutions to iden- 
tify ambiguities and holes in legal or procedural regulations as well as imperfections in organisational 
arrangements. Follow-up action can include detailed recommendations on systemic improvements and 
legal amendments aimed at removing the irregularities disclosed. The head of an audited unit receives a 
report that contains conclusions and recommendations. The head is obliged to express an opinion on 
post-audit recommendations and to present information on actions to be taken to restore a correct state 
of affairs inside the audited unit. Implementation is obligatory and is subject to verification audit. 


Internal control is required by law and by general policy. Internal control reviews are undertaken 
once a year, though sometimes more frequently depending on particular needs. The reports of the 
reviews are accessible to organs which supervise a unit audited, and in the case of SCC audit reports to 
Members of Parliament. 


g) Disciplinary procedures in case of a breach of public service standards 


Disciplinary punishments applied to public administration staff: 


Employees Local self-government 

Types of punishment Civil servants of the governmental s s i 

pe 7 employees 

administration 
Reprimand X X X 
Rebuke X X X 
Rebuke with a warning X X 
Freeze on promotion for two years X X X 
Moving to a lower position/lowering of the service X X X 
grade 

Ban on applying for management positions X 
Ban on holding management positions for 2-5 years X 
Expulsion from employment in State administration X X X 


Members of local self-government administration boards are not subject to disciplinary liability. They are politically accountable, 
similar to persons holding political positions in the Government administration. 


The sources of the disciplinary measures are: 
e The Civil Service Act (18 December 1998) 
e The Act on Employees in State Offices (18 September 1982) 
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e The Local Self-government Staff Act (22 March 1990) 
e The Labour Code Act (26 June 1974, with later amendments) 


All disciplinary matters are adjudicated by disciplinary commissions of the first and second instance. 
For an employee, there is an appeals procedure to an appeals disciplinary commission or a body of 
higher instance. It is possible to appeal against expulsion from employment in State administration to the 
Supreme Administrative Tribunal. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


Bodies in place investigating misconduct and corruption in the public service: 
e An investigative body operates with jurisdiction over the whole public service. 
e An investigative function exists inside individual public service agencies/departments. 


The institution whose audit competencies cover the whole public service is the Supreme Chamber 
of Control (SCC) which reports directly to Parliament. The SCC is authorised to audit incomes and 
expenditures, the activity of all organs of government administration, the National Bank of Poland, State 
legal persons and other State organisational units. It may also audit other economic entities if they are 
commissioned by State organs for the performance of tasks and are involved in public procurement 
procedures on behalf of the State or local self-government authorities. The SCC takes up audits on the 
recommendation of Parliament, or on its own initiative; the President or the Prime Minister may submit 
motions to carry out an audit, but the management of the SCC makes its own sovereign decision on 
whether and to what extent to take them into consideration. In its audit work, the SCC follows the crite- 
ria of legality and honesty, and in some cases also the criteria of effectiveness and economy. Informa- 
tion on audit findings is presented to the Parliament, while field representation offices of the SCC can 
present such information to the relevant Voivodes and local assemblies. In the case of a well-grounded 
suspicion that a crime or infringement is being committed, the SCC will notify the organ in charge of 
prosecuting infringements or crime, and inform the head of the audited unit, or its superior unit that 
such notification has been made. As of | July 1999, the SCC employs | 656 people in all units, including 
1 222 auditors. The legal basis for SCC activity is provided by the Constitution (Chapter IX — Organs of 
State Audit and Law Protection) and the Supreme Chamber of Control Act (23 December 1994). 


Furthermore, in Poland the following institutions specialised in auditing selected areas of public 
administration activity are active at the national level: 


The State Labour Inspection (SLI) provides oversight and control of labour law enforcement, and in 
particular the regulations and rules of labour health and safety, employment relations, remuneration for 
work and other benefits ensuing from such relations, working hours, annual leave, women’s labour protec- 
tion, employment for the young and the disabled, analysis of hazards at work and occupational diseases, 
and prosecution of infringements on employee's rights defined in the Labour Code. The SLI also handles 
as others issues connected with performing paid work, whenever required by law, and takes part in court 
action in certain cases, for example acting as a public prosecutor when a citizens group brings procedure 
concerning minor offences. The State labour inspectors performing their duties have the right to carry out 
their audit work without prior notification, at any time of day or night. The SLI reports directly to Parliament. 
Legal basis is provided by the State Labour Inspection Act of 6 March 1981. 


The Supreme Administrative Tribunal (SAT) provides oversight of the activity of organs of the 
State administration (central organs of the State administration, field organs of government administra- 
tion, organs of local self-government units as well as any other organs established by law to settle mat- 
ters related to public administration). The SAT adjudicates grievances against administrative decisions, 
against decisions made in the course of administrative proceedings which can be subject to complaint, 
against decisions made in the course of administrative execution which can be subject to complaint, as 
well as other decisions or activities of public administration which consider allowing, confirming or 
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recognising an authorisation or a duty ensuing from the provisions of the law, resolutions by self-govern- 
ment units and decisions by government administration units adopting provisions on the grounds of 
local law and the decisions of self-government units and associations thereof made in the sphere of 
public administration, and decisions of oversight over the activity of self-government units. The SAT 
also settles complaints against action or negligence by a public administration organ, and provides 
answers to legal queries to be settled by the local self-government appeals councils. Legal basis is pro- 
vided by the Supreme Administrative Tribunal Act of 11 May 1995. 


The General Inspector for the Protection of Personal Data exercises supervision and control over 
the establishment of personal data registers by public administration institutions and controls the con- 
formity of data processing with the regulations on personal data protection. The General Inspector 
reports to the Parliament. Legal basis is provided by the Personal Data Protection Act of 29 August 1998. 


The General Inspector of Tax Inspection supervises the activity of tax inspectors. Tax inspection 
organs carry out audits. It audits efficiency, effectiveness and legality of expenditures made with budget 
resources and the correctness of calculation and use of budget allocations, studies the legality of use 
and decisions made regarding State property, and in particular reveals losses and other damages to this 
property. The general Inspector is authorised to audit those organs obliged to payments to the benefit 
of the State Treasury or State special purpose funds, making expenditures using resources provided by 
the State Treasury, those governing and managing State property, as well as Tax Offices and Chambers, 
taxpayers, collectors of taxes and other dues to who provisions on tax obligations apply. The General 
Inspector reports to the Ministry of Finance. Legal basis is provided by the Tax Audit Act of 
28 September 1991. 


In Poland there is no special system of organs whose task would be to prosecute corruption and 
other irregularities in public administration. In the structures which report to the Ministry of Justice and 
Voivodship Offices, there are sections specialised in counteracting organised crime. Organised criminal 
groups will often rely on corruption of employees in these public services, and for this reason inquiries 
of serious cases of corruption are often pursued by such sections. At Police Headquarters, which reports 
to the Ministry of Internal Affairs and Administration, a section for economic crime was established on 
1 May 1998; a team to combat corruption was then established. The Voivodship police station sections 
dealing with economic crime, teams for combating corruption have been active since 1997. 


Cases of particularly serious law infringements by public services are subject to prosecution by the 
State Security Office. The tasks of the State Security Office include, among other things, preventing and 
detecting crime that threaten the economic foundations of the State and prosecuting persons guilty thereof, 
examining and preventing cases of infringement on State secrecy, and developing information and analyses 
for the supreme organs of State authority and administration, important for the security of the State. 


Certain investigative and/or prosecuting bodies are empowered to bring suspected cases of cor- 
ruption directly to court: audit/inspection bodies may submit motions to prosecuting bodies (such as 
the Prosecutor's Office), while these could send their motions directly to the courts. 


b) Institutions in place to perform independent scrutiny of the administration: 


These include: 

e Parliament/Parliamentary committee. 

¢ Ombudsman. 

e The Supreme Chamber of Control whose auditors act as external auditors. However, it is not an 
entirely independent audit institution, but it is an office, which is part of the State administration 
subordinated to Parliament. The management of the SCC is nominated for five years by the lower 
chamber of Parliament (Sejm) influencing the current political majority. The President of the SCC 
is obliged to present the audit reports to the Parliament (Section V.a)). 

e Procedures/mechanisms available to bring wrongdoing to the attention of bodies exercising inde- 
pendent scrutiny on public service activities include a motion to the prosecutor or a constitutional 
complaint to the Constitutional Court in accordance with Article 79 of the Constitution. 
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External audit covers the whole of the functioning of a given organ of public administration, and in 
particular State budget execution and implementation of acts and other legal regulations dealing with 
financial, economic and organisational administrative activity from the point of view of legality, econ- 
omy, effectiveness and honesty. The criterion of effectiveness of public activity is not applied to local 
self-government units. For the study of budget execution, external audits are performed on an annual 
basis; in other areas, audits are performed according to an agreed audit plan or on an ad hoc basis by a 
motion from Parliament or from the Prime Minister. External audit reports are published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


The Head of the Civil Service, together with the Office of Civil Service that reports to him, and the 
Civil Service Council (since 1 July 1999, i.e., since the date of effect of the Civil Service Act of 
18 December 1998) — all institutions defined by legislation — have shared the task of developing a 
scheme of activities to enhance ethical attitudes among employees in the governmental administration, 
namely members of the civil service corps. Following the letter of the Act, the Head of the Civil Service 
is, among other things, responsible for observance of principles of ethics by civil servants. Both the 
Head of the Civil Service and the Civil Service Council report directly to the Prime Minister. As of 1 July 
1999 the Office of Civil Service on employed 88 people. In relation to other groups of State administra- 
tion and self-government employees, there is no single institution at the moment in Poland in charge of 
co-ordinating actions in favour of professional ethics. So far no reports have appeared due to the fact 
that the Civil Service Act has only recently come into effect. 


The following actions are taken to ensure the consistency of the government ethics and anti-corruption 
measures: 


e Analysing systemic failures, trends in criminal and disciplinary cases. 
e Providing national guidance and/or a checklist to develop prevention strategies in organisations. 


In Poland there is no developed national ethics strategy in favour of ethical ways to manage public 
affairs or harmonising actions taken in the spheres of organisation, law, education and prosecution. There 
is no policy on how to report unethical actions. There is no permanent working body in charge of analysing 
organisational and legal weaknesses in public administration and improper actions by public services. 


On 15 February 1999, Poland signed the Criminal Law Convention on Corruption adopted by the 
Council of Europe on 27 January 1999. The Convention will become binding in Poland after ratification by 
Parliament. It will be necessary to harmonise Polish administrative and penal law with European stan- 
dards in the sphere of counteracting corruption, as well as develop a national strategy for counteracting 
corruption, among others, in public services. 


Non-governmental organisations were involved in the preparation and implementation of government 
ethics strategy: Transparency International-Poland undertook research work on combating corruption, keeps 
the public opinion informed, and holds training courses and seminars. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


Efforts to evaluate effectiveness of the existing mechanisms are made by the Ministry of Finance 
and the Ministry of Internal Affairs and Administration, yet opportunities in this sphere are limited. At 
the moment there is no unitary assessment system, nor a single centre to co-ordinate anti-corruption 
actions in all public administration institutions. 


Assessment of the effectiveness of particular anti-corruption instruments and mechanisms is diffi- 
cult due to the specific character of corruption as a criminal activity. The criterion of detectability does 
not apply to this type of crime, since there are only a few cases when corruption is revealed by the very 
persons involved in it, while external audits are of a limited scope. Furthermore, the total number of 
corruption cases in State administration offices is very difficult to estimate, thus it is not possible to 
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compare and assess the effectiveness of particular mechanisms. In 1995, a plan to establish a special 
Parliamentary Committee for Corruption was placed before Parliament, but it was rejected by the depu- 
ties on the reasoning that the most effective and proper organs to pursue this type of activity are the 
courts. According to a commonly shared opinion, the regulations contained in the Penal Code and the 
activity of external and internal audit units, combined with actions taken by organs of prosecution and 
courts, seem to be the most effective in this sphere, in spite of their many deficiencies. A positive 
improvement is the possibility to perform a controlled action of handing in or accepting a material gain 
by organs of prosecution; but this is too recent and the effects of their application are still not tangible 
enough to make them subject of generalisations or assessment. 


Following the opinion expressed by a special team in the Ministry of Internal Affairs and Adminis- 
tration involved in the development of a report dealing with corruption in State administration, 
significant factors which encourage corruption in Poland include: 

e Ineffective control mechanisms. 

e A considerable share of State-owned entities in economy. 

e Excessive control over economic turnover. 

e Improper staffing policy regarding the selection of employees for public services. 

e Low level of remuneration in public services. 

Corruption in Poland is also strengthened by the growth of organised crime groups, which is 
encouraged by the absence of advanced market mechanisms and the fact that legal solutions fail to 
keep pace with economic and social changes. Some of the leaders of such criminal groups strive to infil- 
trate areas of legal and official activity. An integral part of this process is winning influence over repre- 
sentatives of public administration in various fields. Apart from classical corruption or threatening, 
efforts are made to gain influence by way of charitable activity or offering monetary and material dona- 
tions to units that make part of particular offices. The following corrupt practices are still not covered by 
the provisions of the Penal Code in Poland: 

e Passive bribery involving foreign public officials (e.g.In connection with international trade 

transactions). 

e Bribery of foreign public officials by legal persons. 


e 


Passive bribery of top-level representatives of international organisations. 
e Passive or active bribery in the private sector. 


e 


Fraudulent book keeping aimed at concealing corrupt activities. 
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I. The general context for managing ethics in the public service in Portugal 


a) The principal ethics-related issues which have confronted the public service in Portugal during the past 
10 years, and especially within the past 18 months 


The enormous gap between the salaries in the public and private sectors has been the cause of the 
major ethical problem for the public administration in the last ten years. This is partly because the pub- 
lic administration has the monopoly for delivering public services in most areas, but also, although to a 
lesser extent, the gap is due to some difficulties in adjusting the salaries to the cost of living. 


These factors have contributed to the situation in which civil servants and public employees seek addi- 
tional employment in the private as well as public sector, as a means to supplement their incomes, some- 
times at the risk of compromising the exemption and impartiality demanded from them. This additional 
employment may even jeopardize the public interest and the legally protected rights of the citizens. 


6) Recent measures to improve ethical conduct in the public service 


Several pieces of legislation have been passed recently in the areas of Administrative and Criminal 
Law as well as on the civil service, as a means of promoting behaviour in line with the ethical code. This 
new legislation aims at further developing the civil service within the general principles stated in the 
Constitution of the Republic, namely: 


e Civil servants and other employees of the State are exclusively at the service of the public interest. 
e Accumulation of public posts in not allowed, except in the cases consented to by law. 
e The law states the incompatibilities between holding public office and other activities. 


II. Core values for the public service 


a) Stating core values for the public service 


The core values shaping the public service are held in the following principles: 

e Public service as a means and reason for the existence of the public administration itself. 

e Legality as a reference. 

e Neutrality in politics, economic system and religious creed, as a guarantee of justice and impartiality. 
e Responsibility and competence as professional qualities. 

e Integrity of character, personal honesty and rigour as conditions of equality and loyalty. 


e 


Collaboration in good faith with the public, aiming at fulfilling the community's interest in associ- 
ation with the administration’s activity, bearing in mind the principles of information, quality and 
proportionality. 

The primary source of these principles is the Constitution of the Republic which defines the ethics 
principles that shape the administration’s services. A further specific source is the Ethics Charter: Ten 
Ethical Principles for the Public Administration, this document is the result of the discussions and 
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consensus achieved by the government and labor unions that subscribed the Salary Agreement for 1996 
and the Long and Medium Range Commitments Charter. The new Ethics Charter replaced the previous 
Ethics Code, that was approved by a Resolution of the Council of Ministers in 1993. The Ethics Charter is 
distributed to the services and organisations through booklets and posters published by the government. 


6) How stated core public service values are communicated to public servants 


The following forms are used: 
e Core values are automatically provided when someone joins the public service. 
e Core values, after revision, are distributed to all public servants. 


e The Ethics Charter is a mandatory subject in the examinations for admission and career progression 
within the civil service. 


c) The statement on core public service values was last revised in 1997 


On 23 March 1997 the Ethics Charter replaced the Ethics Code published on 17 March 1993. The 
labour unions, representing a considerable part of the public administration personnel, disapproved of 
some of the matters included in the previous Ethics Code, and disagreed on the methods used for its 
approval. In concrete terms, the labour unions criticised the scarce participation of the employees’ repre- 
sentatives in the preparation of the Code and the lack of public debate within the civil service. As a conse- 
quence the Ethics Code was revoked and the present Ethics Charter was developed. The text of the new 
Ethics Charter was widely discussed and agreed upon in meetings involving both the representatives of 
the labour unions and the government. 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


In addition to the Ethics Charter, there are several Acts defining the criteria for any public servants 
to pursue their assigned tasks. The conduct of public servants is regulated by the Code of Administra- 
tive Procedure, the Disciplinary Act and a Decree on the general principles guiding the relationship 
between public services and the public in general, as well as the prevailing administrative procedures. 
There are also laws laying specific guidelines on the conflict of interests which may arise while holding 
public office. 


Moreover, a special regime has been developed for senior civil servants in the public administra- 
tion, as well as for political aides appointed by the Cabinet of Ministers. Members of Parliament and 
elected local officials also have specific legislation on this matter. 


They cover the following issues: 
e Receiving gifts and benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 
e Official travel. 


e The use of corporate credit cards is not regulated specifically, though their prohibition is implicit 
in the general regulations. 


e Work outside the public service. 


e 


Restrictions on employment after leaving the public service. 


e 


Special conditions/permissions on movement from the public service to the for-profit sector. 


e Involvement in political work. 
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Some professional ranks have specific standards on ethical behaviour within their professional 


statutes. This applies mainly to those directly related with the economy, justice administration, magis- 
trates, court and notary officials, etc. Some professions have their own code of ethics, such as doctors, 
nurses, lawyers, etc., and their specific professional governing bodies enforce these codes. 


In addition, specific guidelines for public servants and political leaders working at the political/ 


administrative interface impose further restrictions concerning their ancillary activities. Holding these 
posts is incompatible with: 


e Other professional public or private activities, whether they are remunerated or not. 


e Holding executive positions in public corporations or in societies financed mainly by public funds 
or pursuing a public interest, or in banking institutions and insurance or real estate companies, or 
any other body that may be under contract to the State or other public entities. 


e Any activity derived from a participation of more than 10% of the capital in a joint stock company 
that takes part in public tenders for the supply of goods or services to the State or other areas in 
the public sector. 


The minimum standards of behaviour for the public service in the Code of Administrative Proce- 


dure and in the Decree on the general principles for the public service are to be observed when 
dealing with the public and when following administrative procedures. 


b) 


IV. 


a) 


Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 


e Active, passive, direct, indirect and attempted corruption of public officials/corruption committed 
by public officials. 


e Partiality in official decision-making. 

e Abuse of office or public trust. 

Further prohibitions and restrictions imposed on public officials by the: 
e Code of Administrative Procedure. 

e Executive Public Office Holders Act. 


e Legal Guidelines on Incompatibilities and Impediments. 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e Ensuring that only published/appropriate selection criteria are considered in recruitment. 
e Taking ethical considerations into account in the recruitment process. 
e Considering ethical behaviour in the performance appraisal. 


Certain unethical behaviour that has previously been disciplined, is taken into consideration in 


recruitment or promotion to senior civil service ranks. Sanctions may entail a prohibition period 
banning admission into the public service or participation in state exams for promotion. _269| 
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Special attention is given to certain professions which are more exposed to contact with sectors 
where economic interests are present, such as tax collection, auditing of economic activities, customs, 
court officials, magistrates and others. These professions have specific careers and receive better pay 
on the one hand and are submitted to regular inspections by special state agencies on the other. 


b) Informing and training public servants on ethics issues 


All candidates in state examinations to enter the civil service are required to have full knowledge 
of the standards of ethical behaviour which public servants are expected to follow. In some careers, 
where a probation period is required, specific courses provide information on ethical codes and the 
requested ethical behaviour. 


The Public Servants Disciplinary Act establishes the rules of ethical behaviour for the public 
administration. Legal Offices at the working places, although not exclusively dedicated to these mat- 
ters, may help to solve the cases presented to the services, and contribute to explaining the rules to be 
observed. In general the managers are responsible for pointing out irregularities in behaviour to 
subordinate staff. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identifying and reporting of conflict of interest situations, especially in areas of financial management, 
post public employment, receiving gifts and benefits such as fees, payments, and entertainment. 


e Requiring reasons for administrative decisions. 
e Providing redress against administrative decisions. 
e Setting standards for timeliness of responding to requests. 


e Anti-corruption provisions in bids for public contract (e.g. companies, found guilty of corruption, 
are disqualified/suspended from future tenders/bids). 


e Specific controls on public procurement procedures. 


e 


Risk assessment of the areas susceptible to misconduct. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required 
from elected officials, senior public servants and the staff in Ministerial Cabinets. The latter are 
appointed on a basis of trust, therefore they are obliged to present a declaration stating if there is any 
conflict of interests when they start their service and this declaration must hold until the conclusion of 
their assignment. The disclosure is more rigorous for Cabinet members, other government officials and 
Members of Parliament. A “Record of Participations” was created in the Assembleia da Republica, (Parlia- 
ment) for senior ranking officials, including the Members of Parliament and Cabinet who must disclose 
information on the following issues: 


e Public or private activities, including commercial and business interests as well as private 
occupations. 


e The holding of positions in companies even if no financial retribution is received. 


e Sponsoring or any sort of financial or material benefits received for the activities performed, 
namely from foreign entities. Entities for whom the official developed any form of paid work. 


e Companies where the official holds stock, in her or his name or in the names of the spouse or 
children. 


The disclosed information is public, and anybody can have access to it. 
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e) Procedures to report misconduct/suspected corruption 


Legal provisions, namely the Disciplinary Act for the Public Service defines the procedure for 
exposing wrongdoing. Civil servants and agents of the State are obliged to report any offense to their 
superior officers. If there is reason to open an enquiry on the facts reported and the conclusion shows 
that it was a malicious report made to slander and damage the officials’ reputation, a new enquiry will 
be opened on the person who reported the offense. 


For the public, special procedures are available to expose wrongdoing committed by public ser- 
vants. The public may present cases to the Ombudsman and the Inspectorate-General for Public 
Administration. Furthermore, all central services of the public administration have a complaints book, 
in which the public may write down their complaints on the service that has just been delivered. 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control required by law takes the forms of financial and property control, and in some 
cases, management control. Internal financial control detects irregularities, supports institutional devel- 
opment to re-establish a proper system and states the sanctions for misconduct. The appropriate 
branch of the Directorate-General of Budget has access to the reports on the reviews. 


g) Disciplinary procedures in case of a breach of public service standards 


The Act on the Financial Regime of the State Administration, the State Budget Law as well as the 
Executive Officers Act, determine the levels of responsibility for public servants arising from the lack of 
compliance with the provisions of the laws. The Disciplinary Act for the Public Service states the types 
of sanctions to be applied in accordance with the seriousness of the offense. These may go from a 
period of suspension from work and pay to dismissal from the civil service. There is always the possibil- 
ity to appeal against the sanction through a request to the concerned member of government 
(hierarchical appeal) or to the courts of law (litigious appeal). 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


There are different external audit services working closely with some ministerial departments. The 
officials from these services are empowered to audit all services within the Public Administration, such 
as the Inspecção-Geral de Finanças (Inspectorate-General of Finance), or all central administration, as the 
recently created Inspecção-Geral da Administração Pública (Inspectorate-General of Public Administration). 
The Inspecção-Geral da Administração do Território (Inspectorate-General for Territorial Administration) 
monitors the local governments. 


Some ministerial cabinets have private auditing services aimed at specific departments, such as 
the Health Ministry and the Inspeccées-Gerais de Saúde (Inspectorate-General for Health), the Home Office, 
the Ministries of Education, Fisheries and Agriculture or for Public Works. In these Ministries the auditing 
services are empowered to investigate each of their sectors. 


The competent auditing services for the Judiciary is the Conselho Superior da Magistratura (High Judiciary 
Council), for the Public Prosecutors the Conselho Superior do Ministério Público (Public Prosecutor's High Council). 


Finally the Attorney General's Office functions as an auditing service for the whole of the public 
administration. It can open enquiries on its own initiative, or by means of reported irregularities, or on 
other institutions demands. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 


e Parliament /Parliamentary committee. 
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e Independent/external auditors reporting to elected bodies such as Parliament. 
¢ Ombudsman. 
e Courts for judicial review. 


The Tribunal de Contas (Court of Auditors) is the supreme audit institution which supervises the 
legality of State revenues and expenditure and checks that adequate financial management procedures 
are followed. The audit reviews ensure that sound legal practices are observed in the financial, property 
and human resources areas of public administration, and also evaluate the managerial efficiency and 
performance. It also determines responsibility for financial irregularities and supervises the whole 
public administration, as well as the institutions and businesses spending State funds. 


Audit reviews are performed regularly. The auditing services draw up an annual plan of the depart- 
ments to be inspected. Independently from this plan, they may intervene whenever the Government 
calls upon them to do so, or when any relevant reasons occur, as other departments are entitled to 
demand their services. The reports of the auditing services are public, and some are published in the 
Official Bulletin. 


The Tribunal de Contas (Court of Auditors) is an independent service and its independence is guaran- 
teed by its autonomous administration and by the fact that its judges are independent and cannot be 
removed from office, except in cases when the law itself allows it. Moreover, the budget of the Court of 
Auditors is provided by the State Budget but it also has its owns revenue. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics policy 


The Inspectorate-General for Public Administration was created by Decree-Law 220/98 of 17 July 1998 
to co-ordinate the implementation of the government ethics policy. The law requires the Inspectorate- 
General to provide a report on the state of ethics in the public service for the Government. 


The following actions are taken to ensure the consistency of the government ethics and anti-corruption 
measures: 


e Analysing systemic failures, trends in criminal and disciplinary cases. 
e Providing national guidance and/or a checklist to develop prevention strategies in organisations. 


Other measures are the reports presented by the external auditors, the information in the Registo de 
Interesses (Record of Participations), the findings of the Inquiry Commissions in Parliament operating on 
an ad hoc basis — concerned with cases of suspected corruption — and also the Ethics’ Commission which 
operates in Parliament. The regular follow-up reports on the Complaints’ Books can also provide 
important elements for assessing compliance with the anti-corruption measures. 


Although a national strategic plan on ethics and corruption prevention has not been developed the 
Government is a seriously committed to fighting corruption and promoting integrity at national level. 
This is present in all legislation approved for the public administration. Moreover, labour unions and 
social partners (Guilds of producers, industrial associations, etc.) have been taking part in the labour 
negotiations for the public service, and some of them have agreed on a package of medium term 
initiatives where there are provisions on professional ethics. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


Policy initiatives have been adapted to brief citizens on their fundamental rights and duties, the 
guarantees of respect by the State, the right to be informed on and participate in the decisions concern- 
ing the public administration. This policy aims at more information, more participation and better citi- 
zenship that requires a more transparent administration and hence are preventive and active measures 
in the struggle against corruption. 
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Legal measures have been enforced to promote civil servants’ salaries and working conditions, as 
well as to assure the transparency and accuracy of procedures in public procurement. There have been 
improvements in the mechanisms assuring fair competition and equal opportunities for all candidates. 


The above-mentioned policy initiatives and the pursuit of public management policies that make 
public managers more accountable and enable them to delegate more power to mid-level officials are 
considered as successful instruments for corruption prevention. 

The red tape which still exists in some sectors, namely in the regulatory system, and the impossi- 
bility of harmonising salaries in the civil service with the salaries in the private sector are considered as 
the major impediments to further reducing corruption in the public service. 
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SPAIN 


I. The general context for managing ethics in the public service in Spain 


a) The principal ethics-related issues which have confronted the public service in Spain during the past 
10 years, and especially within the past 18 months 


In the past few years, Spanish public opinion has encountered numerous cases of conflict between 
the public interest and civil servants’ private interests. The most serious cases constituted criminal con- 
duct, punishable under criminal law, while the less serious were considered as an administrative infraction 
or at least subject to ethical reprimand. 


There are many explanations for this situation. The most important one is, no doubt, the gradual 
convergence — i.e. inseparability — of the general interest and the private interests of certain groups or 
persons entrusted with public resources. But this situation is aggravated by the intensive involvement 
of the administration in the private sector, reflected in some data as the percentage of GNP currently 
consumed by the public sector and by the proliferation of public or by the proliferation of instrumental 
entities of the public administration (public enterprises or State-owned corporations). These entities 
are ruled by private laws, which means that administrative control mechanisms are not so strict, but also 
make them more vulnerable to pressures from private groups. 


The public airing of these conflicts of interests has caused a general deterioration of the image of 
the public administration, as well as a general belief that there has been a certain degree of ethical las- 
situde among civil servants. This clearly unfair vision of things made it necessary to adopt measures to 
restore the image of the public service, to foster ethical values, and to establish adequate control 
mechanisms. 


6) Recent measures to improve ethical conduct in the public service 


The Government has adopted various measures to tackle the situation. Some were conceived for 
this sole objective, and others were developed for different purposes but appeared useful to restore 
the image of the public administration. Some of the measures are listed below: 


e Intensification of training programmes for public employees that emphasise ethics, so as to 
promote essential public service values among the personnel of the public administration. 


e Creation of a Special Anti-Corruption Prosecutor, reporting to the State Attorney General, with 
authority to pursue the most serious misconduct committed by civil servants against the public 
administration, and punishable under Articles 401 to 445 of the Penal Code, approved by the 
Organic Act 10/1995 of 23 November 1995. 


e Act 13/1995 on Public Administration Contracts established the need to fully guarantee the trans- 
parency of administrative contracting procedures as a way to ensure that objectivity and the 
principles of equality, non-discrimination and free competition are respected. 


e Improving the professionalism of agency heads of the central administration. In this regard, Act 6/ 
1997 of 14 April 1997 on the organisation and functioning of the central administration requires 
that all agency heads’ offices of the central administration be filled by civil servants. This law also 
determines the professional, personal and direct responsibility for the activities that they carry 
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out, as well as their submission to a system of control and evaluation by hierarchically superior 
agencies. 


e Reorganisation and rationalisation of the management of the institutions that come under the 
central administration. 


e The Cabinet Ministers Agreement of 17 July 1998 which calls for the general implementation of a 
performance assessment system pursues the following objectives: generate a result-oriented cul- 
ture; increase efficiency and the level of consciousness about the cost of using public resources; 
contribute to improving the functioning of public services which ultimately should improve the 
provision of services to citizens. The Agreement foresees the creation of a Co-ordination Com- 
mission whose principal mission will be to inform the government regarding the evolution and 
breadth of the programme. Additionally, the Office of Inspection, Simplification and Quality of 
Services will provide technical and methodological support to agency heads. 


e Approval by the Council of Ministers (25 June 1999) of the draft of the Public Service General Stat- 
ute Act. Article 7 of the proposed law explicitly states, for the first time in the history of Spanish 
public service regulation, the ethical values of public service: integrity, neutrality, impartiality, 
transparency, responsiveness, professional responsibility and service to citizens. It also includes 
a commitment by the public administration to foster models of staff conduct integrating ethical 
values internally and in relations with citizens. 


c) Plans in preparation to address ethical issues in the Spanish public service 


In addition to these decisions that have already been effectively adopted, the main future mea- 
sures are the generalisation and intensification of ethical subjects both in the recruitment courses for 
recently hired civil servants and in training and improvement programmes for civil servants. 


II. Core values for the public service 


a) Stating core values for the public service 


There is currently no systematic compilation in a single legal text of these ethical values in the 
same terms as in Article 7 of the draft Public Service General Statute Act. Nonetheless, these principles 
can be found in different legal texts. 

Article 103 of the Constitution consecrates the neutrality of public administration in the name of the 
general interest. This principle requires the prohibition of arbitrariness in government (Article 9.3 of the 
Spanish Constitution) as well as the establishment of sufficient legal guarantees to ensure the impartiality 
of civil servants. The legislation has tried to guarantee the impartiality of civil servants through: 

e Act 30/1984 of 2 August 1984 reforming the public service. 

e Legislation regarding conflicts of interest provided in Act 12/1995 of 11 May 1995 regarding con- 
flict of interest of members of the national government and senior officials in the central adminis- 
tration, and in Act 53/1984 of 26 December 1984 regarding conflict of interest of personnel 
working for the central administration. 


b) How stated core public service values are communicated to public servants 


Essential values are communicated to civil servants. The administration has tried to inculcate these 
values through training courses when entering the civil service, as well as throughout the professional 
life of civil servants. 


c) The statement on core public service values was last revised in 1995 


The regulations regarding ethical values were last revised in 1995 Act 12/1995 of 11 May 1995 estab- 
lished a new regulation regarding conflicts of interest of members of the national government and 
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senior Officials in the central administration. Civil servants were not involved in this revision but the 
public was involved through the approval of the reform by the Cortes Generales (Parliament). 


II. Standards of behaviour for the public service 


a) Statements of the standards of behaviour expected of public servants 


These guidelines are not stated in a single text. However, they can be found in various regulations, 
the most important of which are the following: 


e Act 12/1995 of 11 May 1995 regarding conflict of interest of members of the national government 
and senior officials of the central administration. 


e Act 53/1984 of 26 December 1984 regarding conflicts of interest of personnel working for the 
central administration. 


e Disciplinary regulation for civil servants of the central administration approved by Decree 33/ 
1986 of 10 January 1986. 


The provisions cover the following points: 
e Receiving gifts or benefits. 

e Use of official information. 

e Work outside the public service. 

e Restrictions on post-employment. 


Certain groups, such as civil servants of the justice administration, are subject to specific guide- 
lines. Moreover, there are special regulations for those working at the political/administrative interface, 
as set out in Act 12/1995 of 11 May 1995 regarding conflicts of interest of members of the national gov- 
ernment and senior officials in the central administration (secretaries of State, under-secretaries, gen- 
eral secretaries, technical general secretaries, general directors). These regulations are more stringent 
than those applied to civil servants, given the special responsibility associated with the performance of 
these offices. The legal texts, from the Penal Code to the rest of the legislation enumerated above, are 
only a reflection of minimum standards of conduct. 


b) Unacceptable conduct for public officials according to the law 


Offences by civil servants can be against the administration or against individual rights. Further- 
more, certain criminal conduct is more severely punished when committed by a civil servant. Every 
type of conduct mentioned below is penalised: 


e Active or passive bribery. 

e Prevarication (pronouncing an arbitrary decision on administrative matters, knowing its unfairness). 
e Peddling. 

e Embezzlement of public funds. 


e Fraud or illegal exaction. 


e 


Conduct of prohibited negotiations or activities. 


Legislation on conflicts of interest is the one which puts the greatest restriction on civil servants 
and public officeholders, above all with regard to the simultaneous and unauthorised exercise of public 
duties with other public or private tasks. In addition, senior officials in the central administration who 
possess assets so as to avoid conflicts of interest should entrust their management to a fiduciary. 
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IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These measures include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit and capacity. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


There is no central government policy to give special attention to public servants in positions 
particularly susceptible to corruption. 


b) Informing and training public servants on ethics issues 


The ethical training of civil servants is done exclusively through voluntary training courses. They are 
normally centralised in the INAP (the National Institute of Public Administration). Nevertheless, there 
are ongoing training programmes which are managed in a decentralised way in each department and 
which may occasionally include ethical subjects. 


There is no pre-established mechanism for resolving ethical conflicts of civil servants. However, this 
is a function of the civil servant’s hierarchical supervisor who, by his/her decision, takes responsibility for 
his/her subordinate. 


c) Other measures to promote high standards of conduct and assist prevention 


These measures include: 


e Identifying and reporting conflict of interest situations, especially with regard to senior civil 
servants of the central administration. 


e Requiring reasons for administrative decisions. 


e 


Providing redress against administrative decisions. 


e Anti-corruption provisions in bids for public contract. 


e 


Specific controls for tax collection procedures. 


d) Disclosure policy 


Only members of the government and senior officials of the central administration are required to make 
declarations of activity and assets, which are registered in various administrative records. The following 
information is required to be disclosed on an annual basis and when joining the public service: 


e Assets and liabilities. 
e Loans. 
e Business activities that the public servant intends to exercise while in office or afterwards. 


The registration of business activities, personal goods and assets of civil servants is made public, 
but access to the information in the register is reserved. 


e) Procedures to report misconduct/suspected corruption 


The law gives civil servants the right to denounce before the public administration or the courts 
facts that they believe constitute an administrative infraction or offence. Legal provisions define the 
procedure for exposing wrongdoing. There is no protection or safeguard for civil servants who expose 
wrongdoing. Special procedures are available for the public to expose wrongdoing committed by civil 
servants, such as the Ombudsman. 
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f) Internal control to support the improvement of ethical conduct in the public service 


The promotion of ethical values is done through internal management control developed by the 
Office of Inspection, Simplification and Quality of Services. Internal control permits the detection of irregu- 
larities in the management of certain units and the identification of problems in operating procedures. 
The Office of Inspection, Simplification and Quality of Services will formulate recommendations aimed at 
avoiding these irregularities and, where necessary, will initiate the relevant disciplinary procedures. 


Internal management control is required by Article 15.1c) of Act 6/1997 of 14 April 1997 on the organi- 
sation and functioning of the central administration. The law orders the under-secretary to “Establish the 
inspection programmes for the services of the ministry, as well as to determine the initiatives necessary to 
improve the planning, management and organisation systems, and rationalise and simplify the work 
procedures and methods, within the framework defined by the Ministry for Public Administration”. 


It is impossible to submit all the services of the central administration to internal management con- 
trol. Thus, the administration resorts to an inspection system based on surveys by the Operative 
Inspection of Services (IOS). This is an ongoing control system, but as it is not from the same unit, it is 
difficult to establish its frequency. The results of the IOS are communicated to higher agencies and, 
when relevant, to the heads of the inspected departments. In any case, the Cortes Generales (Parliament), 
under its right to receive complete information regarding the government and the administration, may 
request the submission of these inspection results. Furthermore, every ministerial department has its own 
Services Inspectorate with responsibility, among others, for auditing the implementation of inspection 
programmes and the departmental subordinate bodies. 


g) Disciplinary procedures in case of a breach of public service standards 


Non-compliance with the obligations inherent in public service are punishable when it is consid- 
ered an administrative infraction under Article 31 of Act 30/1984 of 2 August 1984 on measures for public 
service reform (a very serious infraction) or under the disciplinary regulations for civil servants of the 
central administration. 


The applicable disciplinary sanctions vary according to the gravity of the infraction: very serious 
infractions may be sanctioned with removal from service, while minor infractions will result merely in a 
warning. Other sanctions include removal from post, and transfer with a change of residence. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The authority to investigate violations of the law by civil servants depends on the type of infraction 
committed: 

e In the case of penal infractions (offences), the relevant authority is the Special Anti-corruption 

Prosecutor, reporting to the State Attorney General. 

e In the case of non-penal infractions (disciplinary), the investigation is handled by the person des- 
ignated by the administrative agency with authority to impose the sanction, normally a Services 
Inspector from the department involved. 

Criminal judges and courts are responsible for sanctioning the criminal conduct of civil servants. 
Under the express authorisation of Article 13.9 of Act 6/1997 of 14 April 1997 on the organisation and 
functioning of the central administration, ministers are responsible for prosecuting disciplinary infrac- 
tions, except in decentralised or delegated administrations. Certain investigative or prosecuting bodies 
are empowered to bring suspected cases of corruption directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 
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e Investigative committees of the Congress and the Senate. 
e The Ombudsman, as commissioner of the Cortes Generales (Parliament). 


Complaints can be made directly to the Ombudsman to bring wrongdoing to his/her attention, 
which will permit of investigation procedures to be initiated. The Ombudsman, as high commissioner of 
the Parliament, oversees and ensures the respect of fundamental rights by the public administration, 
including the central administration, the regional administrations and the military administration. When 
the complaints relate to the justice administration, the Ombudsman must refer them to the State Attor- 
ney General or the Judicial Council. The Ombudsman’s office reports the results of its investigations to 
the Parliament in an annual report. However, when circumstances so demand, it can draft additional 
reports. The contents of the Ombudsman’s reports are presented to the two chambers of the Parliament 
and are published. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics policy 


Public service ethics is included within the modernisation and reform policy of the public sector, 
whose co-ordination and management are handled by the Ministry for Public Administration. 


No national ethics or corruption prevention plan has been developed. There are private organisations 
that work to promote ethical values in society in general and in the public administration in particular. 
However, they are not formally involved in the ethical policies of the government. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


Ethical values are legally established in various sets of regulations, which are not currently subject 
to periodic reviews. 


The prevention of unethical conduct is achieved through the adequate communication of ethical 
values according to which public servants should act, and of the consequences of their violation. The 
instruments for communicating these values are: 


e The training of public servants, which constitutes an effective instrument for inculcating ethical 
values. 


e The extensive and detailed publication of sanctions applicable to unethical and illegal conduct. 


Although the intensification of the administration's involvement in the private sector and resulting con- 
vergence of the general interest and the private interests of civil servants might lead to corrupt conduct 
among civil servants, there is a enough detailed regulation on disciplinary or criminal sanctions to reduce the 
cases of corruption. This form of prevention is based on the repressive effect of the threat of punishment. 


The essential problem lies in the need to have an extensive administrative structure to guarantee the 
effective control of these types of illicit conduct in an organisation as vast as the public administration. To 
overcome this problem the following measures are proposed: 


e Modify public administration’s orientation in this area and push ahead in promoting ethical val- 
ues in the public service. Better results will be achieved if, instead of repressing unethical 
conduct, appropriate ethical conduct is actively promoted. 


e Implement flexible and effective systems for resolving the potential conflicts of interest that civil 
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I. The general context for managing ethics in the public service in Sweden 


a) The principal ethics-related issues which have confronted the public service in Sweden during the past 
10 years, and especially within the past 18 months 


In 1998 the Swedish Government presented a Bill in which the government defines the emphasis of 
forthcoming work on developing central government administration. The key words for the central 
government administration of the future are quality, service, skills and ethics. 


During the last 20 years the Swedish government has changed its principles for management of 
central administration from detailed regulation to performance management. The agencies have 
gained great freedom of action to use their given resources to attain the government-defined 
objectives. The agencies have been entrusted with responsibility for making their own decisions. 
The government’s assessment is that public servants have a key role to play, through their function 
of implementing the decisions of elected representatives. The government’s view is that the best 
way to enhance awareness of the public servant’s role and responsibility is to ensure that issues 
relating to ethics and the content of the public servant role be emphasised and continuously dis- 
cussed in every agency, instead of having a “general ethical code” for the public service. However, 
it is the responsibility of each government organisation to form an opinion of the need for an 
ethical code for a particular action. 


Questions have also arisen: 


e Concerning work outside the public service, which may have a detrimental effect on the 
confidence between employer and employee. 


e Concerning integrity in public procurement procedures. 


6) Recent measures to improve ethical conduct and plans in preparation to address ethical issues 
in the Swedish public service 


As a result of an ongoing public debate and preparatory enquiries into work outside the public ser- 
vice the Government has appointed a special committee to investigate on questions related to work 
outside the public service which may have a detrimental effect on the confidence between employer 
and employee. The investigation will examine and analyse rules on work outside the public service and 
suggest appropriate amendments — possibly towards more restrictions on work outside the public ser- 
vice. The committee will also examine if there is a need for special rules concerning certain categories 
of employees within the public sector, such as judges, and if it should be compulsory for public officials 
to report all types of work outside the public service. 


A new agency, the National Council for Quality and Development, has recently been established. 
This agency will, among other things, be responsible for a basic training programme for public officials, 
including issues on ethics. 
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II. Core values for the public service 


a) Stating core values for the public service 


According to the Instrument of Government, public authorities and all employees who exercise 
public functions shall respect principles of: 


e Equality. 
e Objectivity. 
e Impartiality. 


The Administrative Procedure Act and the Swedish Code of Judicial Procedure contain rules on 
challengeability. 


6) How stated core public service values are communicated to public servants 


The government’s view is that the best way of enhancing awareness of public servant's role and 
responsibility is to ensure that issues relating to ethics and the content of the public servant role be 
emphasised and continuously discussed in every agency, instead of having a “general ethical code” for 
the public service. It is the responsibility of each government organisation to form an opinion of the 
need for an ethical code for a particular action. The Freedom of Press Act regulates the right for all 
Swedish citizens to read public documents. 


c) The statement on core public service values has not been revised in the last decade. 


However, in 1998 the Swedish Government presented a Bill in which the government defines the 
emphasis of forthcoming work on developing central government administration. The key words for the 
central government administration of the future are quality, service, skills and ethics. 


The government intends to embark on an action programme to develop central government 
administration. This programme should be focused primarily on the following three areas: 


e Quality, skills and ethics. 
¢ Control and management. 
e Provision of information. 


The government considers that more attention should be paid to issues relating to skills and edu- 
cation, in order to stimulate the agencies’ supply of skills and promote quality work in central govern- 
ment administration. The government, therefore, has established a new special agency for quality 
development and skills provision in the administration, the National Council for Quality and Develop- 
ment. The new agency’s work will focus on total quality management (TQM), ethics and development of 
public administration in strategically important areas (www.kkrse.). 


II. Standards of behaviour for the public service 


a) Statements of the standards of behaviour expected of public servants 


There is no statement of the standards of behaviour expected of public servants. However, there 
are specific guidelines/requirements within the public service. For example, there is an old Code of 
Conduct for judges from the Middle Ages. This Code of Conduct does not have any official status, but is 
well known among judges in Sweden. Moreover, in the Swedish Code of Judicial Procedure, there is a 
mandatory requirement for judges to take an oath before practising. In this oath, the judges have to 
promise to respect principles of equality, impartiality, etc., and to avoid challengeability. 
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b) Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 

e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 

by public officials. 

e Partiality in official decision-making. 

e Abuse of office or public trust. 

In the Swedish Penal Code, there are provisions on breach of duty which cover all types of illegal activ- 
ity by public officials in the course of their duties. Further prohibitions and restrictions are not directly 
imposed on public officials by other legislation, but according to the Tort Liability Act, the State is liable to 
pay damages for different kinds of damage caused by public employees’ misconduct or negligence. 


IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


The following measures are regulated by law: 

e Basing recruitment and promotion on merit. 

e Ensuring the openness of selection procedures by auditing/monitoring selection procedures. 
e Ensuring that only published/appropriate selection criteria are considered in recruitment. 


However, the responsibility for human resources management lies within each individual agency. 
The agencies have different ways of promoting an ethical environment. There is no central government 
policy to give special attention to officials in positions particularly susceptible to corruption, but 
individual agencies are responsible for this matter. 


In addition to the above mentioned measures regulated in the Public Employment Act, the Perma- 
nent Tenure Act and the Employment Ordinance, there are also a number of laws applicable to the 
Swedish labour market in general as well as the public sector. Among these is the Act against Ethnic 
Discrimination and the Act Concerning Equality Between Men and Women which are of relevance for 
the human resources management. 


6) Informing and training public servants on ethics issues 


This is the responsibility of each individual agency. 


c) Other measures to promote high standards of conduct and assist prevention 


This is the responsibility of each individual agency. 


d) Disclosure policy 


According to the Administrative Act, public sector employees — when they find themselves in a situa- 
tion where the circumstances could be prejudicial or challengeable for them — are obliged to report these 
circumstances to their authority, so that a decision can be made whether or not to take them off the case. 
Furthermore, the Swedish Insider Act and the Public Employment Act (PEA) regulates disclosure of 
personal information for certain public employees with insider status or because of outside employment. 


Disclosure of personal information (declaration of the holdings of financial instruments) is regu- 
lated in the Swedish Insider Act. Disclosure is not confined to particular sectors — it may also be 
required by government decision from certain public servants in some agencies. The Government may 
decide that an authority should maintain a list of financial instruments held by members of the board, 
employees, assignment holders or other public servants — to be decided by the authority with regard to  _283| 
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their specific insider status. A person whose name is listed should report the financial instruments he 
holds, and any changes to them, to the authority in writing. The disclosed information is confidential. 


The Public Employment Act (PEA) contains a few special provisions for the public sector: article 7 
of the Act stipulates that a civil servant must not have any additional employment, undertake a com- 
mission or carry out any other activity that could shake the confidence in his or any other civil servant's 
impartiality at work or injure the reputation of the authority. In addition to the Public Employment Act, 
the Government published the Employment Ordinance. This ordinance contains supplementary rules 
to the Public Employment Act. Article 11 of this ordinance stipulates that each state agency should 
inform its employees, in general, which additional activities, in its opinion, violate the rules as set out in 
Article 7 of the Act. However, each employee has the primary responsibility to judge whether the activ- 
ity concerned violates the rules. 


Furthermore, each employee has the right to get a written opinion from the agency on whether a spe- 
cific activity, violates Article 7 of the PEA. This rule is laid down in Article 12 of the ordinance. The employee 
also has the right to complain about the agency’s opinion and ask for the Government’s opinion. The 
employee, however, is not obliged to conform to this opinion, in which case the agency might take 
disciplinary proceedings against him (her). Finally, the whole case could be tried by the Labour Court. 


The Swedish Agency for Government Employers (SAGE) has published a leaflet Bisysslor (Addi- 
tional Activities), Arbetsgivarverkets cirkulär 1996:A 15. In this leaflet, which is distributed to all agencies, 
extensive information is given on the legislation concerned. The leaflet also deals with rules in collec- 
tive agreements concerning additional activities which are not detrimental to confidence (Article 7 of 
PEA) but which might infringe upon the employee's performance in his/her daily work. The collective 
agreements also contain rules governing the right of an employee to undertake additional activities of 
the same kind as the agency carries out for a fee. 


According to the collective Agreement Concerning the Salaries of the Most Senior Government Offi- 
cials, the officials concerned are under an obligation to inform their employer whether, and to what 
extent, they have additional activities or intend to undertake such activities. The Government or the 
employer must decide whether officials should give up their additional activity entirely or partly or 
whether they may undertake additional activities that impede the exercise of their duties. These rules 
are more far reaching than those applicable to other officials. In 1999 the government appointed a 
special committee to review the rules concerning additional activities. 


e) Procedures to report misconduct/suspected corruption 


There are no procedures or obligations for public servants to report misconduct/suspected corrup- 
tion committed by public servants, and no protection/safeguard available to public servants who 
expose wrongdoing. For the public, special procedures are available, through the Parliamentary 
Ombudsman, to expose wrongdoing committed by public servants. The Parliamentary Ombudsman 
publishes reports on his/her investigations. Only the reports that are of general interest are published. 


f) Internal control to support the improvement of ethical conduct in the public service 


This is a matter for each individual agency as employer. 


g) Disciplinary procedures in case of a breach of public service standards 


In the Public Employment Act, there are provisions on disciplinary measures in the form of a warn- 
ing or a salary reduction. These are only applicable for breaches which are significant. Misconduct or 
negligence may ultimately lead to notice of dismissal. Decisions on disciplinary measures and notices 
of dismissal may be challenged in court. 
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V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


Bodies in place investigating misconduct and corruption in the public service include: 


e The Parliamentary Ombudsmen supervise -as one branch of the Parliamentary control of the 
executive — the application of laws and other statutes in the public service. 


e The Chancellor of Justice is a non-political civil servant appointed by the government. The main 
duties of the Chancellor are to act as the government's principal legal adviser, to represent the 
State as Solicitor General in cases affecting the State’s interest, to exercise supervision on behalf 
of the State over all civil servants, including national as well as municipal officials, and to take 
action in case of abuse, and to ensure that the limits to the freedom of the press, which are 
established in the Freedom of the Press Act, are not transgressed. 


e Public prosecutors investigate any actions by public employees which are considered to be 
criminal, in the same way as other crimes. 


e Each individual agency internally investigates breaches of duty, which are not considered to be 
criminal. 


Bodies in place prosecuting misconduct and corruption in the public service: 


e Public prosecutors prosecute criminal actions committed by public employees before a public 
court in the same way as other crimes. 


e Misconduct or negligence which are not considered as criminal are examined by a public official 
and brought before the managing directors of the agency involved (personalansvarsndmnd), the 
latter being appointed especially to decide on the matter. 


e The Parliamentary Ombudsmen may in certain cases initiate legal proceedings against a state or 
local government official. 


e The Chancellor of Justice acts as the only public prosecutor in cases regarding offences against 
the freedom of the press. 


According to the general procedural rules, only public prosecutors are empowered to bring 
suspected cases of corruption directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e The Parliamentary Ombudsmen. 
e The Chancellor of Justice. 

e Swedish National Audit Office. 

e Parliamentary Auditors. 


Anyone may report suspected crimes or breaches of duty. All public authorities are externally 
audited by the National Audit Office. External audit reports are routinely published. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


Active and passive bribery has been criminalised in the Swedish Penal Law for a long time. It is 
criminalised to receive, accept or demand a bribe or any other undue advantage. The receiver is 
defined as any employee. The legislation therefore covers corruption in the public sector as well as in 
the private sector. The Swedish anti-corruption legislation is also applicable to public officials other 
than employees, for example ministers, members of parliament and other public assemblies and any 
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other person exercising public functions. The punishment for bribery is a fine or imprisonment for at 
most two years. 

According to the government the laws in force; the Instrument of Government, the Administrative 
Procedure Act, the Public Employment Act, the Swedish Penal Code are sufficient as ethical values for 
government employees in their role as public servants. 


The government recommends government agencies to enhance the effort to inform better and train 
the public servants in ethics. 


There is no institution assigned to co-ordinate and manage the implementation of a government 
ethics policy. No national ethics or corruption prevention plan/strategy has been developed. However, 
each individual agency decides upon whom to involve in the preparation and implementation of its 
ethics policy. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


Sweden has been spared from severe problems of corruption. It is a widespread opinion that the 
openness and transparency of the Swedish public administration have contributed to reduce the prob- 
lems of corruption in the public sector. According to the Swedish Freedom of the Press Act, public docu- 
ments are available to all Swedish citizens. This provides for an extensive control exercised by the 
citizens and even more by the mass media. Furthermore, two public institutions, the Chancellor of 
Justice and the Parliamentary Ombudsmen, supervise the public administration. 
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I. The general context for managing ethics in the public service in Switzerland 


a) The principal ethics-related which have confronted the public service in Switzerland during the past 
10 years, and especially within the past 18 months 


In Switzerland no obvious increase in corruption — at federal level — has been observed in the statis- 
tics; it should nevertheless be noted that the media and the public have been paying greater attention to 
this problem since the revelation of a number of bribery cases. 


6) Recent measures to improve ethical conduct in the public service 


General observation 


It is not part of Switzerland’s legal and administrative tradition to set up institutions specifically 
responsible for encouraging ethical conduct. Broadly speaking, ethics management is regarded as a task 
extending across a number of sectors and difficult to delegate. Tools aimed at promoting ethics as such 
(codes of conduct, ethics seminars, etc.) are little used. In Switzerland there is no real policy for ethics 
management. On the other hand, the following tools help to prevent corruption: 


e Management principles and administrative practice: public-service processes and structures use 
various means (legal instruments, pay, terms of employment, rules for workplace procedures, 
reporting obligations, etc.) to encourage officials to develop the desired behaviour or, alternatively, 
to discourage misconduct. 


e The body of legislation on public servants. 


Parliamentary action 

Various draft legislation has been tabled calling on the Federal Council to adopt anti-corruption 
measures in various fields: 

96.3457 — Kurt Schiile’s motion of 1 October 1996: bribery cases, legislative consequences. 


The Federal Council was instructed to draw all the legislative conclusions from the bribery cases 
having occurred in public administration and modify the relevant provisions of the Swiss penal code in 
consequence. 


99.3013 — Postulate of 22 February 1999 from the Committee for Economic Affairs and Taxes: OECD 
Convention on Combating Bribery of Public Officials. 


The Federal Council was requested to begin the ratification procedure for the OECD Convention on 
Combating Bribery of Foreign Public Officials in International Business Transactions. The Federal 
Council proposes to file this postulate. 


99.026 — Federal Council subject matter. Penal code and military penal code: amendment (corruption). 


Bill of 19 April 1999 concerning alteration of the Swiss penal code and military penal code (modifi- 
cation of criminal provisions applying to corruption) and accession of Switzerland to the Convention on 
Combating Bribery of Foreign Public Officials in International Business Transactions (Feuille fédérale 1999). 
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Other draft legislation concerning specific areas such as public procurement and construction of 
main roads were tabled. The following bills are of particular interest: 


98.3347 — Otto Zwygart’s motion of 26 June 1998. Appointment of an ethics committee. Reply of 
Federal Council: 


e Ethical values may be taken into account in various ways, for example by setting up ethics com- 
mittees or using ethics specialists in committees and working groups. However, the Federal 
Council holds that creation of an ethics committee is not the right answer if the committee’s remit 
is not confined to a specific and particularly complex field of ethics but covers all public 
problems currently arising. 


e Various specialist committees already exist at federal level (or are being set up) in such diverse 
fields as women’s issues, racialism, genetic engineering and medically assisted procreation. 
There is no point in setting up another committee, whose general remit would inevitably 
encroach on the work of these specialist committees. 


e However, the Federal Council is willing to seek more frequent assistance from ethics specialists 
in areas in which it has not previously done so as well as in the committees and working groups 
which it sets up and to entrust examination of specific public problems to ethics committees 
wherever justified. To address basic issues of this kind the Federal Council has, moreover, estab- 
lished a senior forward-planning body within the federal administration which contains represen- 
tatives from departments dealing with future social, territorial, environmental and economic 
issues in the course of their work. 


93.3670 — Victor Ruffy’s postulate of 17 December 1993. Corruption research. National research 
programme. 


Generally speaking, parliamentary action is intended not so much to strengthen punitive measures 
as to reinforce prevention (by encouraging ethical conduct, for example). 


Reactions within the Federal administration 


Final report of the “Corruption and Safeguards” Working Group, Federal Department of Justice and 
Police (FDJP), 1996. 


The increase in cases of public-servant bribery prompted the head of the FDJP to set up a working 
group (12.7.95). This group, chaired by the federal police, was instructed to assess the situation within 
Switzerland, determine what action was required, and propose a strategy. In particular it studied the 
question of safeguards and came to the following conclusions: 


e The extent of corruption within the Federal administration offered no cause for alarm. Specific action 
should be taken on criminal legislation, fiscal law, competition law, internal and external public- 
service control, and the conduct of administrative procedures, which were often complicated. 


e Proposed action: standard rules on receiving gifts; staffing increase for the Federal Audit Office 
(risk analysis); inclusion of corruption-related problems in management courses; more checks in 
high-risk areas (line managers). 


On the basis of the FDJP report, the Federal Council conferred the following three mandates 
(decisions of 18 December 1996 and 15 January 1997): 


1. To draft standard rules on receiving gifts [Federal Office of Personnel (FOP)/Federal Department 
of Finance (FDF)]. 


2. To analyse corruption risks and determine safeguards required in the federal administration 
[Federal Council's Administrative Control Service]. 


3. To strengthen Penal Code provisions relating to corruption [Federal Department of Justice and 
[ 288. Police (FDJP)]. 
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The following progress has been made: 


1. There has been no attempt so far to draft standard rules on receiving gifts, since situations and 
requirements vary too much from one department to another. 


2. The report from the Federal Council’s Administrative Control Service on 26 March 1998 concern- 
ing corruption risks and safeguards within the Federal administration has been published. It 
contains a list of high-risk activities and recommendations (Federal Council order of 20 May 
1998), including the following: 


— Departmental verification of safeguards. 

— Inclusion of corruption issues in management courses. 

— Drafting of a code of conduct to be used as both an instrument of prevention and a training tool. 
— Analysis of corruption risks and safeguards in connection with auditing of public-service work. 


A working group of the Federal Office of Personnel (FOP) was instructed to prepare a code of con- 
duct for 1999. This code will come within the framework of the Personnel Management Project (PMP) 
and will be published as two manuals, one for public-service managers and one for ordinary staff. It will 
be implemented more through development of a corporate culture than through use of criminal penal- 
ties. Some agencies already have a code of conduct (the Agency for Development and Co-operation, for 
example). Very often there is no code of conduct as such but rather guidelines on the behaviour to be 
adopted (towards outside partners during negotiations, towards customers, towards recipients of ser- 
vices, etc.). Ethics in itself is seldom dealt with explicitly, being instead considered an implicit part of a 
public servant's work. Adoption of appropriate behaviour is, in fact, inherent in the performance of work 
(specifically in staff assessment, seminars, management courses, etc.). 


Recently it has been structural reforms (relating, in particular, to new public management and budgetary 
cuts) and a number of bribery cases which have been at the root of efforts to promote ethical conduct. 


Various measures have been taken by departments and agencies: 


e Training and development: management courses, training on specific subjects, induction courses 
for new staff. 


e Establishment of a corporate culture in departments and agencies or redefinition of existing cul- 
ture: open and transparent management styles and communication patterns (trust; clearly 
defined responsibilities); development of departmental and agency guidelines; management 
courses and directives; specific rules and standards of conduct; improved communication 
between departments and agencies; internal control systems (safeguards, sample surveys by inter- 
nal and independent auditing services, management control (controlling), multiple checks, division 
of duties, additional security measures, etc.); reorganisation of structures and work processes. 


Mention may here be made of the Federal Department of Environment, Transport, Energy and 
Communications (DETEC), with the decision to introduce mandatory emergency measures to prevent 
corruption (30 May 1997). 


3. Modification of the Penal Code provisions on corruption and strengthening of the provisions 
relating to corruption of Swiss and foreign officials are preconditions for ratifying the OECD Con- 
vention on Combating Bribery of Foreign Public Officials in International Business Transactions, 
signed by Switzerland and 32 other States on 17 December 1997. 


Extracts from an FDJP press release of 20 January 1999: 


“The Federal Council [...] has instructed the Federal Department of Justice and Police [...] to sub- 
mit draft legislation in the next few months in order that Switzerland may implement the OECD Conven- 
tion as soon as possible. However, modification of legislation on private-sector corruption will be 
separate from this act. It will be covered by a second package which will be dealt with later, upon ratifi- 
cation of the Criminal Law Convention on Corruption drawn up by the Council of Europe. [...] In the 
view of a large majority of the circles consulted, active bribery of public officials [must now be] pun- 
ished as a serious indictable offence, the corresponding limitation period [must be] extended, and any 
money laundering of proceeds from active bribery must come under criminal law.” 
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The proposal to prosecute “palm-greasing” practices (unspecified benefits conferred on a public 
servant for acting in his official capacity), which are at the root of a particularly dangerous form of sys- 
tematic bribery, was also approved: “The new criminal provision governing active bribery of foreign 
public officials and Switzerland’s accession to the OECD Convention [were] widely approved.” 


Action as part of the Confederation’s personnel policy 


Personnel policy guidelines have been issued by the Federal Office of Personnel (FOP) as part of 
the Personnel Management Project (PMP). These guidelines are a key instrument in reorienting the 
Confederation’s personnel policy. They are due to be implemented in 1999. 


Press release on reorientation of the Confederation’s personnel policy 


“The Federal Council intends to encourage staff openness to change and increase the leadership 
role of managers. This decision has been taken on the basis of the Personnel Management Project 
(PMP) report. The Swiss public administration ought consequently to remain an attractive employer and 
possess dedicated and flexible staff. The Federal Chancellery and individual departments will have 
greater responsibility for staff management and the federal agencies more room for manoeuvre when 
implementing decisions. Modernisation measures will be introduced from 1999. Modern and dynamic 
personnel management within the Swiss public service has three key objectives: to encourage strategic 
changes within the administration, facilitate economic working methods, and promote a learning cul- 
ture. To be certain that the personnel policy is effective, personnel specialists will no longer be solely 
responsible for this field. In future more will be required of line managers to ensure that they assume 
their management role. This is particularly relevant to the Federal Council, which will be more involved 
in personnel policy in the role of a college. But staff themselves will also have greater responsibility for 
their own personal and professional development.” 


“In connection with the government and administrative reform, an interdepartmental drafting body 
under the Federal Office of Personnel (FOP) has made a detailed analysis of the personnel function in 
the course of the year. On this occasion a number of recommendations contained in the February 1998 
report from the Control Committees of the Federal Chambers on the Confederation’s personnel policy 
were also implemented. In particular, personnel policy guidelines were drawn up. These guidelines are 
binding, but their application will be reviewed in 2001 with the entry into force of the new Confederation 
Personnel Act.” 


“The new personnel policy grants greater management powers to departments and allows federal 
agencies greater room for manoeuvre in implementing decisions. Organisation units are therefore respon- 
sible for reviewing their personnel departments’ structures and framework conditions. It would be possi- 
ble to consider establishment of service centres and specialised centres run as service centres. They 
would define their own products under an agreement stipulating the quality and quantity of services 
required. Subsequently, these service centres could also invoice for their own services on certain condi- 
tions. It is also essential to increase the professionalism of personnel specialists still further through vari- 
ous professional development and training measures. As the body responsible for federal personnel 
policy within the Federal Department of Finance and in charge of resources, the FOP takes responsibility 
for strategic management, training and guidance (amongst other things), supplies the foundation and 
instruments of personnel policy, and provides general co-ordination and staff information.” 


“Implementation of personnel policy implies new tools. To this end, the Federal Council has 
delegated the following tasks, among others: 


e To develop a new and more flexible pay system taking better account of individual performance. 


e To introduce management development, designed in particular to encourage managerial mobility 
and professionalism as well as to prepare the next generation. 


e To extend the staff assessment system, especially for assessment of managers by their subordinates. 


e To submit key personnel-policy figures regularly so that the Federal Council can play its role of 
[290 employer more effectively (controlling). 
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e To strengthen marketing by taking steps to improve the public service’s image and position on 
the labour market. 


e To extend flexible working (calculation of working hours on an annual basis, phased retirement, 
sabbaticals). 


e To draw up new rules on training. 
e To appoint confidential advisers for public-service staff in Switzerland. 


e To retain the time-recording principle for work in the public administration. However, individual 
departments may decide to lift this obligation for senior management.” 


“The conclusions of the PMP report confirm the validity of the reforms implemented in the Swiss 
public service. With its new approach, the Federal Council is underlining the role of personnel as a 
strategic success factor and a cultural mainstay of the modernisation process.” 


c) Action by the Control Committees (drawn from the Control Committees’ annual report, May 1999) 


Appointment of confidential advisers for federal administration staff 


In their report of 9 July 1998 the Control Committees of both Chambers recommended the Federal 
Council to appoint one or more confidential advisers for federal administration staff, pointing out that 
restructuring resulted in greater pressure on the public administration and that it was important, in 
these circumstances, for public service staff to be able to consult independent “advisers”. Although it 
would not be the latter's main role to prevent corruption, they could nevertheless exert a salutary influ- 
ence in this area. On 18 November 1998 the Federal Council indicated that it shared the Control Com- 
mittees” opinion on the usefulness of confidential staff advisers and instructed departments to appoint 
them in their respective fields. 


Federal officials’ secondary activities and former officials’ occupations analysed in terms of conflict of interests 


Statutory provisions concerning secondary activities are properly enforced. Federal departments 
generally evidence great discretion in granting permission for such activities, although implementation 
of these provisions varies greatly from one department to another (especially for teaching activities). 
No offences against criminal law have been recorded. Conflicts of interest may arise in a few rare cases 
and generally concern consultancy (legal advice, tax consultancy, wealth and trust management, etc.) or 
representation work. The committees in particular suggested developing discussion of ethics in the 
public service. They instructed Parliament's Executive Supervision Board to decide what action was 
needed. In its report, the Board has shown that the steps taken are still at a fairly embryonic stage. Its 
conclusions are as follows: 


e Generally speaking, the departments questioned noted a drop in public confidence in government 
administration (following various cases of misconduct). 


e They nevertheless thought that core public service values (e.g. being at the service of the public, 
being accessible to customers, listening to members of the public, ensuring that the law was 
enforced, and ensuring that work was performed according to the rules) were generally respected 
without any special efforts to promote observance of ethical rules. 


e Doubts concerning possible misconduct are explained mainly by mismanagement and recruit- 
ment errors as well as ill-defined powers. A model attitude on the part of public-service manag- 
ers and the political authorities, together with clearly defined responsibilities, would be a more 
effective strategy for combating this type of misconduct. 


e Hitherto, new public management has not had the effect of increasing the number of bribery 
cases. As long as the attendant conditions are modified accordingly, new public management 
presents no element of risk. It may even check corruption. 

e The persons questioned thought that the preventive measures best suited to encouraging appro- 
priate behaviour were the rules of conduct laid down in the personnel policy guidelines and 
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a) 


b) 


those specified in the code of conduct being prepared. These measures have not yet been fully 
integrated into training and development. On the other hand, departments are working very 
actively to promote respect for ethics in the broadest sense of the word, for example by organis- 
ing briefing sessions for new staff or seminars on how to treat public-service users. They are also 
endeavouring to modernise their “corporate culture” by establishing guidelines, defining new 
communication patterns, and training management staff. However, we cannot really talk of “ethics 
management” (in the OECD sense). Since the federal administration enjoys a satisfactory reputa- 
tion, the introduction of such management is not a matter of urgency. Switzerland has preferred 
to include preventive measures in the new legislation on Confederation personnel, since ethics 
is regarded as part and parcel of the structure and management of administrative affairs. Ethical 
conduct is therefore governed by unspoken rules. 


Core values for the public service 


Stating core values for the public service 


The following are core public-service values: 


e Government administration as a public service (administration at the service of the public), a 
value set out in the legislation relating to public servants (Section 21 et seqq. of the Civil Service 
Act, Regulation 24 et seqq. of Staff Regulations, and the draft Confederation Personnel Act), in the 
personnel policy guidelines (see above) and in the Code of Conduct which came into operation 
at the end of 1999. 


e Services geared to customer needs, with contract management and overall budgets (new public 
management). 


e Services accessible to the public, with a militia system, federalism and direct democracy. 


e Compliance with the rules of law as laid down in criminal-law provisions on bribery and the 
Financial Auditing Act. 


¢ Proper performance of duties under the Financial Auditing Act. 


e Management by objectives, under Section 36 of the Law on the Organisation of the Government 
and the Administration (LOGA), and Article 28 of the Order on the Organisation of the Government 
and the Administration (OLOGA). 


e Staff information, a principle of the Federal Office of Personnel (FOP) and OLOGA Article 12. 


e Efficient and rational management of administrative work, under reforms geared to results-oriented 
administrative management. 


These values are stated in the following forms: 


e Classified compilation of federal law (published in paper form and on the Internet): Civil Service 
Act, Staff Regulations, Penal Code, LOGA, etc. 


e Instructions from the Federal Council, departments and agencies (paper form, Intranet and Internet), 
including management guidelines. 


e Federal Council guidelines on personnel policy (sent by post to all employees). 


How stated core public service values are communicated to public servants 

The following methods are used: 

e Manual containing core values is automatically circulated to anybody joining the public service. 
e After each revision, manual containing core values is distributed to all public servants. 


e Core values are communicated through new technology (such as the Internet). 
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c) The statement on core public service values was revised during the past ten years 


The statement has been revised in the 1999 Confederation Personnel Act. A number of public ser- 
vants from across the administration (since the body working on the act is a supra-departmental body) 
have been involved in the drafting of this act. Staff associations have been consulted. As part of the 
amendment procedure for this legislation on public servants, the public was also involved. 


III. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 

A code of conduct constituting a statement of the behaviour expected of public servants is being 
prepared (Federal Office of Personnel). It will cover the following specific issues: 

e Receiving gifts and benefits such as fees, payments and entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 


e 


Work outside the public service. 


There are also specific requirements in the form of instructions, guidelines and directives from 
departments (Federal Department of Foreign Affairs; Federal Department of Defence, Civil Protection 
and Sports; Federal Department of Justice and Police) and agencies. As for people working at the politi- 
cal/administrative interface, they are bound by the requirements relating to management and proper 
performance of duties by senior civil servants and the government under the law on relationships 
between senior bodies and under the terms of the Federal Assembly Manual. 


Minimum standards of behaviour for the public service are specified in the following legislation: 


e Civil Service Act (of 30 June 1927), which will be replaced by the Confederation Personnel Act 
(CPA). 


Staff Regulations: Regulations 24, 26 and 27 (prohibiting acceptance of gifts and other benefits) 
and Regulation 28 (confidentiality). 


e 


e 


Order concerning employment of federal officials in international organisations, Article 2 (officials’ 
independence). 


e Penal Code provisions relating to corruption. 
e Financial Auditing Act. 
LOGA Section 36, and OLOGA Article 28 (management by objectives). 


e 


e 


OLOGA Article 12 (principles governing public service management, and personnel policy 
guidelines). 


Since the situation varies greatly between one department and another, Switzerland does not have 
any rules dealing specifically with receiving gifts. However, the Code of Conduct makes reference to it, 
and departments may use the Code as a model when drawing up their own rules (departmental and 
agency instructions). Section 19 of the draft Confederation Personnel Act and Article 316 of the Penal 
Code regulate acceptance of gifts and other benefits. 


6) Unacceptable conduct for public officials according to the law 


The following kinds of misconduct by public officials are specified in criminal legislation: 
e Active, passive and attempted bribery of/by public officials. 
e Partiality in official decision-making. 


e Abuse of office or public trust. 


© OECD 2000 


293 


Trust in Government: Ethics Measures in OECD Countries 


294 


Other types of misconduct are identified in Articles 313 (misappropriation of public funds), 316 


(receiving a benefit), 317 (official forgery of documents) and 319 (abetting avoidance) of the Penal Code. 


IV. 


a) 


b) 


The following prohibitions and restrictions are imposed on public officials by other legislation: 


e “A public servant is not entitled to engage in a secondary activity which would compromise per- 
formance of his official duties or be incompatible with his office.” (Civil Service Act, Section 15, 
secondary activities). 


e “A public servant is prohibited from disclosing official matters which must remain confidential by 
virtue of their nature or on special instructions. The duty of discretion subsists even after termi- 
nation of service.” (Civil Service Act, Section 27, confidentiality). 


e “Permission (to engage in a secondary activity) may be granted where there is no incompatibility 
and where there is no conflict of interests between official duties and the secondary activity.” 
(Staff Regulations, Regulation 13, secondary activities). 


e “They (the Chancellor and members of the Federal Council) may not hold office as director, man- 
ager or member of the board, supervisory body or control body of a business organisation.” 
(LOGA, Section 60, incompatibility with duties). 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


The following tools are used: 
e Rules/guidelines/policies are provided for recruitment and promotion procedures. 
e Recruitment and promotion are based on merit. 


e Openness of selection procedures is ensured by publishing the recruitment rules/guidelines/ 
policies, publicising vacancies, and evaluating selection procedures. 


e Only published and appropriate selection criteria are considered in recruitment. 


e Ethical considerations are taken into account in the recruitment process through job interviews, 
assessments and tests (handwriting analysis, for example). 


e Ethical behaviour is taken into account in performance appraisals through annual interviews 
designed to assess employee performance. 


e A pay policy has been approved by the Federal Council for the entire staff and certain positions, 
adjusted according to the economic situation. 


Special attention is given to officials in positions particularly susceptible to corruption, with: 

e The order of 20 January 1999 concerning security checks on individuals. 

e Agency regulations for fields potentially open to corruption: public procurement and information 
technology. Anti-corruption measures include multiple checks, internal auditing services, and 
security checks. 


Informing and training public servants on ethics issues 


In departments and agencies, corruption is prevented by internal measures, for example the draft- 


ing of directives, guidelines and instructions. These measures are mainly the responsibility of the 
agency and, above it, the department (instructions and courses). 


The Federal Department of Finance has prepared the Personnel Management Project (PMP). On 


20 May 1998 the Federal Council instructed the Federal Department of Finance to draw up a code of 
conduct. This document is being prepared by a working group under the Federal Office of Personnel. It will 
lay down ethical standards and its content will be brought into line with the personnel policy guidelines. The 
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code of conduct will be distributed and implemented in the same way as these guidelines (incorpo- 
rated in manuals, given to new staff, etc.).'° It will be the foundation of the training and development 
offered by the Federal Office of Personnel, especially for management courses. 


The question of the assistance available to public servants for resolving work-related ethical prob- 
lems is broadly addressed in the principles governing public management. The first point of contact is the 
immediate superior, followed by the next department up and then the federal police. There is no counsel- 
ling on the risks of corruption as such; guidance on the subject is incorporate in management and perfor- 
mance of duties, since particular attention is paid to perpetuating and further developing an everyday 
culture of trust. Until now, the possibility of setting up advice and mediation structures has been envis- 
aged only in the case of sexual harassment (see 1998 Personnel Management Project (PMP) report of the 
Federal Department of Finance, Section 4.8 “Confidential Advisers and Social Consultation Unit”). 


c) Other measures to promote high standards of conduct and assist prevention 


These measures include the following: 


e Identification and reporting of conflicts of interest (Section 15 of Civil Service Act and 
Regulation 18 of Staff Regulations). 


e Requiring reasons for administrative decisions. 

e Redress against administrative decisions. 

e Time limits for replying to user requests. 

e Anti-corruption provisions in invitations to tender. 

e Specific controls for public procurement procedures. 
e Risk assessment for most sensitive areas. 


e Clearly defined responsibilities in performance of duties, and transparent rules on decision-making 
procedures (especially for third parties). 


e Management control (controlling). 

e Double or multiple checks. 

e Division of duties. 

¢ Improved filing of documents relating to case-handling. 
e Rotation of staff. 


d) Disclosure policy 


A personal declaration is required from public servants engaged in a secondary activity (order of 
30 June 1987 on insured income from secondary activities and the obligation to file the said income, and 
Regulations 13 and 13a of the Staff Regulations). The disclosure obligation is confined to certain sectors: 
diplomats, border guards, customs officers, military personnel, and holders of State secrets. 


The following information is required in annual declarations and in declarations made when joining 
the public service, when relevant circumstances change, when the permission referred to Regulation 13 
of the Staff Regulations is granted, or in the circumstances specified in the order of 30 June 1987 on 
insured income from secondary activities and the obligation to file the said income: 

e Source and amount of income. 

e Outside activities. 

e Gifts. 

The disclosed information is used through official channels. In the case of permission to engage ina 
secondary activity, for example, the information is used in accordance with Regulation 13 of the Staff 


Regulations. The immediate superior has access to the information. If the official is suspected of having 
committed an offence against criminal law, the federal police use the information. 
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e) Procedures to report misconduct/suspected corruption 


Legal provisions define the procedure for exposing wrongdoing, and internal rules define the pro- 
cedure within each organisation across the public service. No protection is available to public servants 
who expose wrongdoing. 


For the public there are specific procedures for exposing wrongdoing by public servants through 
the conventional possibility of appealing against a decision of an administrative authority under 
administrative procedure. 


Ð Internal control to support the improvement of ethical conduct in the public service 


The following internal controls help to prevent corruption: 

e An internal control system (ICS) in agencies and auditing services. 
e Management control (controlling) by line managers. 

e Monitoring by the Federal Audit Office. 


e Special checks by the Federal Office of Information Technology (FOIT) and the Federal Department 

of Finance (FDF) in the field of information technology. 

¢ Monitoring by departments. 

e The Federal Council's Administrative Control Service. 

These internal controls help to improve ethical conduct through direct contact between the Fed- 
eral Audit Office and the relevant agencies and offices in the event of misconduct and through supervi- 
sory bodies such as the departments’ auditing services and the Federal Council’s Administrative 
Control Service. Monitoring of recommended measures occurs as part of the risk analysis conducted by 
the Federal Audit Office (definition of review priorities). Tracking of weaknesses is performed by 
general supervisory bodies. 

This internal control, required by law, is carried out regularly. Management and decision-making 
and executive bodies at various levels, the parliamentary Control Committees and Finance Commit- 
tees, and the parliamentary special committees (the committees of inquiry, for instance) have access to 
internal control reports. 


g) Disciplinary procedures in case of a breach of public service standards 


The following disciplinary measures are available: 


e Measures laid down in the legislation relating to public servants (e.g. for refusal to obey instruc- 
tions or breaches of rules of conduct, including failure to observe ethical rules), and penalties 
such as a warning/reprimand, suspension and dismissal (Civil Service Act, Sections 30 to 32, and 
Staff Regulations, Regulations 31 to 44). 


e Measures laid down in Articles 312 to 317 (abuse of authority, misappropriation of public funds, 
dishonest management of public interests, passive bribery, receiving a benefit, forgery of docu- 
ments by officials), Article 319 (abetting avoidance) and Article 320 (breach of official secrecy) of 
the Penal Code. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 
The following bodies exist to investigate misconduct and corruption in the public service: 
e An investigative body with jurisdiction over the whole public service. 


e An investigative body with exclusive jurisdiction over one body or a specific range of public 
service bodies. 
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e An investigative function within individual public-service agencies/departments. 


Security checks on individuals are the responsibility of the federal police (FDJP). Financial auditing 
and risk analysis is the responsibility of the Federal Audit Office. As for the rest, the responsibility lies 
with agency directors and heads of department. Investigative independence is not guaranteed. In 
specialist fields, the committees are responsible. 


The following bodies exist to prosecute misconduct and corruption in the public service: 
e For acts of corruption as defined in the Penal Code, the federal police (FDJP) is responsible. 


e For wrongdoing revealed by the Federal Audit Office, it is the line managers who are primarily 
responsible (reports to agencies). 


Some investigating or prosecuting bodies are empowered to bring suspected cases of corruption to 
court directly. 
b) Institutions in place to perform independent scrutiny of the administration 


These institutions include the following: 


e Parliament/parliamentary committees. 


e 


Independent/external auditors reporting to elected bodies such as Parliament. 
e Courts for judicial review. 


¢ Independent office of ethics. 


e 


Media and public opinion. 


e 


Non-parliamentary control bodies for the public service (Federal Council’s Administrative Control 
Service; Federal Audit Office). 


Procedures and mechanisms exist to bring wrongdoing to the attention of bodies exercising inde- 
pendent scrutiny of public-service activities; they include auditors’ reports, performance reports, 
appeal bodies and objections. 


External audits are conducted by the following: 


e The Federal Audit Office, a semi-independent body between Parliament and the Federal Council, 
which checks that the accounts have been properly kept, in accordance with statutory provisions 
(all areas of government administration) and examines the risk areas identified by risk analysis. 


¢ The Control Committees (depending on the problem). 
¢ Other committees (the parliamentary committees of enquiry, for example). 


e In some fields, total quality management is provided by external auditors (on the administration's 
own decision). 


These external audits are carried out every year (sometimes several years apart), and the external 
audit reports are routinely published. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


The Federal Office of Personnel (Federal Department of Finance), an institution defined by law, is 
in charge of implementing the Federal Council's personnel policy. It is divided into the following sub- 
units: systems development, personnel law, guidance and co-ordination, and staff training/development. 
The Office does not produce a report. 


The following actions are taken to ensure that the ethics and anti-corruption measures adopted by 
the government are consistent: 


e Risk assessment to steer policy development, define priorities and sequence ethics measures. 297] 
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e Analysis of systemic failures and of trends in criminal and disciplinary cases. 
No ethics or anti-corruption plan has been developed. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


There is no overall procedure for assessing the effectiveness of measures taken in the various sec- 
tors. The assessments made concern fields particularly susceptible to corruption (such as information 
technology). 


The following tools are considered helpful in preventing corruption: 

e General management principles. 

e Internal and external public service auditing. 

e Training and development to inform public servants and make them aware of corruption risks. 

e Strengthening of criminal provisions relating to corruption in Switzerland and in cross-border 
business relations. 

e Introduction of a more consistent personnel policy (modification of legislation relating to public 
servants). 

The main impediments to more effective prevention of corruption in the public service are the 

following: 

e Lack of time to achieve the requisite awareness, since government departments are very preoc- 
cupied by the new tasks assigned them and by current projects in the management and personnel 
fields. 

e Various shortcomings in safeguards (see Proposal No. 30 of the Federal Council's Administrative 
Control Service, “Corruption risks and safeguards within the federal administration”, Annex 1). 

e Staff recruitment errors. 

e Unsatisfactory working conditions (material and otherwise) and an unpleasant working environment 
(lack of motivation, distrust, anonymity, etc.). 

e Lack of corporate culture in the Confederation’s general administration. Also lacking are values 
common to all levels of the administration, from members of the Federal Council to officials in jun- 
ior positions (see “The Confederation’s Personnel Policy”, a report by the Control Committees of 
the Federal Chambers for the Federal Council, 12 February 1998, Section 337 “Staff information”). 

e The status of the public service in society and the business world has changed (opening-up, 
decentralisation, and co-operation). 
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Annex. Federal Chancellery: Federal Council’s Administrative Control Service 


Safeguards 


List of safeguards’ possible weak points 


Possible weak points 


Ladder of decision-making 
bodies 


Regulation of decision-making 
process 


Decision-making criteria 


Management control 


Internal control 


Record of business conducted 
Dual-control principle 
Division of duties 


Departmental watchdog 


Involvement of other agencies 
Independent auditing of 
administration 


Options for third-party appeal 


Staff information and training 


Checks on information and 
telecommunications systems 


Staff rotation 
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e Dispersal of powers between different levels with inadequate supervision 

e Shortcomings in the conferral of decision-making powers to the different levels 

e Too great a gulf between management and operations (business conducted through 
memoranda) 


e Those concerned are not properly aware of officials’ powers or programme objectives (problem 
of insider information) 

Shortcomings in rules governing responsibility for task performance 

No new management instruments for delegation of decision-making powers 

Wider margins of discretion for deregulated work (insufficient control of discretionary authority) 
Delegation of decisions to “subordinate” project organisations 


e Incomplete compliance with directives on conduct of business, especially in the case of 
statutory authority coupled with a margin of discretion 

e Failures in determining and respecting objectives going beyond statutory authority and giving 
it concrete expression 

e Inadequate grounds for decisions with consequences for third parties 


e Failures in defining objectives which can be audited at the different levels 

e Interruptions in the information flow between the various management levels (inadequate 
contact) 

e No up-to-date auditing instruments in the new forms of public-service management (NPM, 
delegation of decision-making powers) 

e Inadequate auditing of task performance and quality assurance 


e Failures in defining and observing business control principles 
e Inadequate recording of business (checks on abuse of power) 

e Excessively long serial checks or checks performed without authority 
e Superficial checks made by overworked staff 

e Dropping of process auditing in favour of objective auditing 

e Lack of clarity or dispersal of responsibilities for auditing 

e Excessive formal auditing 


e Inadequate rules on document filing and management (memoranda on telephone calls, 
minutes, etc.) 


e No countersignatures for activities particularly open to corruption 


e No division between planning, decision-making and implementation in sectors particularly at 
risk 

e No division of duties owing to staffing shortages in activities particularly at risk 

e Complex watchdog rules 

e Inadequate monitoring by departmental watchdogs (problem relating to definition of 
responsibilities) 

e Dispersal of powers between agencies (and concentration in some of them) 

e Lack of guidelines concerning scope of powers 


e Inadequate supervision by Control Committees owing to lack of resources and problems 
relating to definition of responsibilities 


e No checks in the event of lack of appeal on account of corruption 
e Subsequent checks (belated whistle-blowing) 


e Inadequate awareness of activities open to corruption (inability to detect problems and 
dubious situations) 

e Incomplete list of activities open to corruption 

e Insufficient information on management rules applicable to new forms of public-service 
management (NPM) 


e Inadequate checking of data and compatibility of data-processing systems 
e Ill-defined responsibilities regarding use of on-line data banks 


e Staff rotation jeopardised by staffing shortages in activities particularly at risk 299 
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b) 


TURKEY 


The general context for managing ethics in the public service in Turkey 

The principal ethics-related issues which have confronted the public service in Turkey during the past 
10 years, and especially within the past 18 months 

Issues include the following: 


e Corruption and partisanship in the public sector. 


e Lack of objectivity in recruiting civil servants. 


e 


Not maintaining the real value of public personnel wages. 


e 


Misuse of public resources as a result of political pressure. 


e Lack of defined public regulations and lack of standardisation. 


e 


Out of proportioned allocation of authorities and accountabilities. 


e Misapplication of promotion and punishment mechanisms, corruption in personnel management. 


Recent measures to improve ethical conduct in the public service 


There have been some laws enacted by the Turkish Grand National Assembly and new regulations 


enforced by the Government. These include: 


c) 


¢ The Law on Disclosure of Assets and Combating Bribery and Corruption (No. 3628 — 19.4.1990). 
¢ The Law on Banking Affairs (No. 4389 — 18.6.1999). 

e The Law on Combating Organised Crime (No. 4422 — 30.7.1999). 

e The Law on Prosecution Procedure for Public Servants (No. 4483 — 02.12.1999). 


e The Law on Ratifying the Agreement on Combating Bribery to Foreign Public Officers in International 
Trade Enterprises (No. 4518 — 06.02.2000). 


e The Decree of the Council of Ministers on the Central Examination System for Entering the Public 
Service (22.2.1999). 


e The provisions concerned with combating corruption in the Government Programme and seventh 
National Five-Year Development Plan. 


Plans to address ethical issues in the Turkish public service 


In 1999, the Turkish Government regulated a new series of instructions related to hiring new 


personnel by centralised exam and requiring a special exam and training for promotion. 


A reform of Personnel, General Health Insurance and Unemployment Insurance and legal arrange- 


ments concerning arbitration is being carried out by the State Personnel Presidency and the Commission 
of Personnel Management. 


Studies related to the ombudsman are continuously carried out by the relevant institutions. 
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a) 


Core values for the public service 


Stating core values for the public service 


Core values are the following: 


e 


Fidelity to the Constitution and Laws of the Turkish Republic. 


e 


Impartiality and loyalty to the State. 


e 


Fairness, honesty, equality and ethics. 


e 


Legality (protection of public service by law and regulation of the missions of public officers by law). 


e 


Obedience to austerity measures. 
e Co-operation. 
The values are stated in legal documents. The 1982 Constitution stated that public services are car- 


ried out by civil servants. The principles with which civil servants must comply while ensuring public 
services are indicated in Article 128 of the 1982 Constitution and Articles 1, 6, 7, 8, 9, 10, 11 of the Code 
of Civil Servants. 


b) 


c) 


a) 


How stated core public service values are communicated to public servants 


The following forms are used: 

e Core values are automatically provided when someone joins the public service. 

e They are provided when someone takes up a position in a different public service organisation. 
e Any revision of core values is distributed to all public servants. 

e All public servants take an oath when joining the public service. 


The statement of core public service values has not been revised in the last decade 


Standards of behaviour for the public service 


Statements of the standards of behaviour expected of public servants 


The standards of behaviour expected of public servants are identified by the Constitution, laws and 


other regulations. They are available for public servants, politicians and all citizens who are interested. 
They cover the following points: 


e Receiving gifts or benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 


e 


Official travel. 
e Use of corporate credit cards. 


e 


Obtaining a second employment. 

e Restrictions on post-employment. 

e Special conditions/permissions on movement from the public service to the for-profit sector. 
e Involvement in political work. 


There are some specific requirements for some professional groups such as members of Parliament, 


ministers, judges, the personnel of the Turkish Armed Forces, lawyers, officers of security services, engi- 
neers and architects, etc. There are no specific guidelines for public servants working at the political/ 
administrative interface. Minimum standards of behaviour for public servants are stated in Law No. 657 on 
Public Servants and Law No. 3628 on Disclosure of Assets and Combating Bribery and Corruption. 
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b) 


IV. 


a) 


Unacceptable conduct for public officials according to the law 


The following kinds of specific misconduct are defined for public officials by criminal legislation (by 
the Turkish Penal Code): 


e 


e 


e 


e 


e 


e 


e 


e 


Misuse of office. 

Neglect of official duty. 
Embezzlement. 

Bribery. 

Arbitrary conduct. 

Falsification of official documents. 
Illegal intervention on bidding. 


Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 
by public officials. 


Partiality in official decision-making. 


Abuse of office or public trust. 


Further prohibitions and restrictions are imposed on public official by other legislation. Mainly, 
non-observance of the principles, which are stated as core values for the public service is considered as 
unacceptable. However, certain types of unacceptable conduct are identified in detail in Article 125 of 
the Code of Civil Servants (Law No. 657), as follows: 


e 


Receiving gifts more valuable than a certain amount (this amount varies according to salaries and 
wages). 


Performing commercial activities. 
Being a member of a political party. 


Discriminating in any way against race, language, religion, political opinion, sexuality, etc. in the 
course of public service. 


Going on strike. 
Disobeying obligations or legal orders. 
Using official properties for personal benefit. 


Behaving inappropriately with colleagues and citizens in the course of public service 
(e.g. disrespect to colleagues in action or words, humiliation, insults, interference in word or act, 
threats, physical attack, etc.). 


Performing collective actions (collective application or complaint). 


Taking personal advantage of any work relationships with any enterprises dealt with in the course 
of public service. 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


The following measures are used: 


e 


e 


Basing recruitment and promotion on merit. 


Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies and publicising vacant positions. 
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e Taking ethical considerations into account in the recruitment process: those who have committed 
felonies are not recruited, and objectivity (equality) is sought by means of a central examination 
system for entering public service. 


e Considering ethical behaviour in the performance appraisal, with ethical rules and regulations in 
the performance appraisal reports. 


Special attention is given to officials in positions particularly susceptible to corruption, in the areas 
of public procurement, custom services and tax administration. 


b) Informing and training public servants on ethics issues 


The first year is a probation period for public servants. During this year they are trained and given 
information about public personnel law. Public servants apply to the State Personnel Presidency to 
resolve their work-related ethical problems and dilemmas. 


c) Other measures to promote high standards of conduct and assist prevention 


Measures include: 


e Identifying and reporting conflict of interest situations, especially in areas of post public employment 
and receipt of gifts or benefits such as fees, payments, and entertainment. 
e Requiring the release of internal information related to ethical conduct and possible transgressions. 


e Specific controls on public procurement procedures. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required 
from elected officials (except muhtar, the person who is elected by village people and who is responsi- 
ble for carrying out the decisions of the village council and maintaining public services concerning the 
village), senior public servants (every five years) and all public servants. The following information is 
required to be disclosed when joining or leaving the public service, when the relevant circumstances 
change, and every five years: 


e Assets and liabilities. 
e Loans. 
e Sources and level of income. 


e If the amount exceeds five times the net monthly salary, all payments to a public servant in the 
first degree. 


Disclosure is confidential. Disclosed information is used to prevent public personnel from obtain- 
ing property illicitly, to fight against bribery and corruption, and to support investigation in the public 
service. 


e) Procedures to report misconduct/suspected corruption 


Legal provisions define the procedure for exposing wrongdoing. Protection is not available to pub- 
lic servants who expose wrongdoing. For the public, special procedures are available to expose wrong- 
doing committed by public servants, such as complaint procedures, help desk, telephone line and 
various inspection groups. 


Ð Internal control to support the improvement of ethical conduct in the public service 


Internal control supports corruption prevention efforts. Within the central administration, the head 
of each agency (minister, under-secretary, governor, sub-governor) enjoys hierarchical control, including 
disciplinary authority over the acts, actions and persons of subordinates, from the point of view of expe- 
diency, legality and ethics. These controls can be specified as financial control, management control, 
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etc. These control mechanisms (for example, inspection boards, see below) punish wrongdoing and 
reward civil servants who are successful in their public duties. Similar control mechanisms exist in 
municipalities and functionally decentralised agencies. Control is exercised by the hierarchical head of 
each agency, e.g. mayor, general director, rector, dean. 


Internal control is conducted by the head of each agency by means of inspection boards directly 
attached to them. There is an inspection board in each ministry and in some independent under-secre- 
tariats (like Treasury, Foreign Trade and Customs) which conduct internal control as a whole to achieve 
pre-determined goals as stated in laws, agency documents, national development plans, and the political 
agenda of the government. 


Internal control provides reports which include recommendations to overcome irregularities, proce- 
dural problems, and inefficiencies and to reconfirm moral values in public administration. No follow-up is 
required to implement recommended measures for systemic improvements. Internal control is required 
by law and by general policy. Internal control reviews are performed on an annual basis, but if necessary 
they can be performed any time. Inspection boards, the heads of the public agencies (ministers, 
under-secretaries, general directors, etc.) and parliamentarians have access to the reports of the reviews. 


g) Disciplinary procedures in case of a breach of public service standards 


These disciplinary measures are as follows: 

e Warning 

e Condemnation. 

e Deduction from salary. 

e Freeze on promotion from one to three years. 
e Disqualification from office. 


Public officials have the right to make an objection to the higher disciplinary authorities (in all of the 
above-mentioned situations) within seven days and to bring their case to the administrative judgement 
courts within 60 days. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The bodies in place investigating misconduct and corruption in the public service include: 
e An investigative body operates with jurisdiction over the whole public service (external audit). 


e An investigative body operates with exclusive jurisdiction over one or a defined range of public 
service organisations (external audit). 


e An investigative function exists inside individual public service agencies/departments (internal 
audit). 


There are bodies in place prosecuting misconduct and corruption in the public service: public 
prosecutors can directly and independently bring corruption cases to court. Certain investigative or 
prosecuting bodies are empowered to bring suspected cases of corruption directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 


e Independent external auditors reporting to elected bodies such as Parliament. This institution is 
called as “Supreme Council of Public Administration” and its responsibilities are to supervise the 
incomes, expenses, goods and accounts of the State on behalf of the Assembly. 


e Courts for judicial review. 
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e The State Supervisory Council: the Constitution provides for a special agency, the State Supervi- 
sory Council, that is an external control board attached directly to the President of the Republic 
and whose members and chairmen are appointed by him. The scope of this control is far-reaching, 
including enquiry inspections launched upon the request of the President. 


e The Prime Ministry Inspection Board by means of this board, the Prime Minister may inspect all 
public organisations, public economic enterprises, public professional organisations, associa- 
tions, foundations, co-operatives, unions and private companies. The scope of this control 
encompasses investigations, inspection organisations, and also the duty of regulating and 
co-ordinating the inspection system in Turkey. 


e The Prime Ministry High Auditing Board: this board inspects only public economic enterprises 
and prepares an annual financial report on them. 


e Although Financial Inspection Board is included in the Ministry of Finance as regards to the organi- 
sational structure, it has an inspection power on all public management due to its extensive 
authorities given by various laws on financial issues. 


External audit covers administrative, financial and legal areas. The frequency of external audits 
depends on the decision of the highest authority that the inspection board is responsible (this could be 
the President of the Republic, the Prime Minister, a Minister), but the Supreme Council of Public 
Administration conduct annual audits. External audit reports are not published routinely. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


There is no institution assigned to co-ordinate and manage the implementation of the government 
ethics policy. An analysis of systemic failures and trends in criminal and disciplinary cases ensures the 
consistency of the government ethics and anti-corruption measures. No national ethics or corruption 
prevention plans have been developed so far. Non-governmental organisations were involved in the 
preparation and implementation of ethics measures, through Chambers of Trade and Industry and 
through the press. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


The following procedures are in place for assessing the effectiveness of measures promoting 

ethical conduct: 

e The State Supervisory Council on the request of the President of the Republic. 

e Judiciary procedures when confronted with a case. “The Law of Prosecution Procedure about Pub- 
lic Servants” is not applied to persons accused of corruption, bribery, embezzlement, smuggling 
during or due to term of office, misusing authority in public tenders and procurement, disclosing 
of confidential public information or being accomplice to the mentioned crime (except for the 
under secretaries, governors, of provinces and districts). 


e Public Prosecutor has the authority to investigate the accused ones directly in person as soon as 
he finds about the mentioned crimes and to inform the highest authority to whom the accused 
person is responsible. 


e Non-governmental organisations, when the measure is in contradiction with their own interests. 
The NGOs act in different ways (press, action, stating public opinion, etc.). 


Prevention measures are reviewed and assessed whenever necessary by non-governmental 
organisations, and by the State Supervisory Council on the request of the President. 


The following measures are considered as successful instruments to prevent corruption: 
306 e Training. 


© OECD 2000 


Turkey 


e Satisfaction with wages and with the working environment. 

e Legislative prevention. 

The major impediments to further reducing corruption in the public service include: 

e The real value of public personnel wages has declined over time, due to the inflation rate. 
e The merit and career system is not implemented in an efficient way. 

e The judiciary mechanism has lost its effectiveness over time. 


e The level of education both generally and internally is lower than expected. 
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I. The general context for managing ethics in the public service in the United Kingdom” 


a) The principal ethics-related issues which have confronted the public service in the United Kingdom 
during the past 10 years, and especially within the past 18 months 


A wide range of issues was addressed in 1995/96, following the first reports of the Committee on 
Standards in Public Life, established in October 1994. That Committee reviewed questions of Parlia- 
mentary ethics (in particular, in managing declaration and conflicts of interest); and questions relating to 
Ministers (where they recommended certain changes to the framework set out in the Ministerial Code, 
and a check on appointments accepted by Ministers on leaving office); civil servants; public bodies (in 
particular, questions of political patronage); local government; and local spending bodies. 


6) Recent measures to improve ethical conduct in the public service 


There has been a major overhaul of various codes setting out the ethical framework in different 
areas of the public sector. The Ministerial Code has been revised, a new Civil Service Code was devel- 
oped and promulgated (and has since been further revised); the guidance on management of conflicts 
and interests and other aspects of propriety for public bodies has been revised; and a new framework 
has been established for advice and investigation in relation to Parliamentary standards. The post of 
Commissioner for Public Appointments has been established, and the Commissioner has issued guid- 
ance on public appointments procedures. For local government, the Government brought forward pro- 
posals to introduce a new ethical framework. Details of this framework were set out in a discussion 
paper (Chapter 4 of “Local People, Local Choice” Cm. 4298) which also contained draft legislation to 
introduce the framework. The Government intends to introduce this legislation to Parliament at the ear- 
liest opportunity. Work within the Council of Europe on developing a model code of conduct for public 
officials is also relevant. 


c) Plans in preparation to address ethical issues in the public service of the United Kingdom 


The Committee on Standards in Public Life is currently reviewing implementation of its First Report 
(which addressed Parliamentary, Ministerial and Civil Service issues). A revised Civil Service Code has 
just been issued. A Local Government Code is in preparation. The Government is considering revised 
criminal offences of corruption and misuse of public office. 


II. Core values for the public service 


a) Stating core values for the public service 


The Civil Service Code sets out the core values for the Civil Service, such as integrity, honesty, 
impartiality and objectivity. The First Report of the Committee on Standards in Public Life lists the 
Seven Principles of Public Life which apply across all sectors: 


e Selflessness. 
e Integrity. 
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e Objectivity. 

e Accountability. 
e Openness. 

e Honesty. 

e Leadership. 


The Civil Service Order in Council (which is a legal document) sets out the principles for recruit- 
ment and selection of civil servants and requires the production of a Civil Service Code. For local gov- 
ernment, legislation (currently before the House) will also require production of a Code. For 
appointments to public bodies, the Order in Council which established the post of Commissioner of 
Public Appointments also required production of a Code. These and other Codes, including the 
Ministerial Code, are all published documents. 


6) How stated core public service values are communicated to public servants 


The following forms are used: 

e Core values are automatically provided when someone joins the public service. 

e They are provided when someone takes up a position in a different public service organisation. 
e The statement of core values is part of the employment contract/document. 

e Core values, after revision, are distributed to all public servants. 


e Instruments of new technology, such as the Internet communicate core values. 


c) The statement on core public service values was last revised in 1999 


In order to reflect the devolution within the UK, amendments were made in May 1999. This most 
recent revision of the Civil Service Code focused on the need to reflect changed circumstances follow- 
ing devolution to Scotland and Wales. Civil serv ants in Scotland and Wales, and those in the Cabinet 
Office responsible for advising Ministers on the Code were closely involved, but all departments were 
consulted. In addition, the trade unions were consulted, and Ministers approved the final version of the 
Code. The public at large was not consulted as part of this latest revision of the Code. However, as 
noted above, trade unions were consulted, and the revised Code is a published document. Account will 
be taken of any representations received from members of the public. The Committee on Standards in 
Public Life will also comment on the revised version (and has itself consulted the public as part of its 
current work). 


II. Standards of behaviour for the public service 


a) Statements on the standards of behaviour expected of public servants 


For the Civil Service, the Civil Service Management Code (particularly Chapter 4) sets out stan- 
dards of conduct and core principles which must be reflected in departmental and agency handbooks. 
The Civil Service Management Code is in turn reflected in departmental handbooks, which form part of 
the contracts of employment of individual civil servants. These handbooks contain the detailed rules 
which reflect the particular needs and circumstances of the department or agency concerned. Similar 
documents exist for public body employees, local government etc. The standards of behaviour cover 
the following points: 


e Receiving gifts and benefits such as fees, payments, entertainment. 
e Use of official information. 


e Use of official property/facilities. 


e 


Official travel. 
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e Use of corporate credit cards. 


e 


Work outside the public service. 

e Restrictions on post-employment. 

e Special conditions/permissions on movement from the public service to the for-profit sector. 
e Involvement in political work. 


There are specific guidelines for members of the Government Information and Communication 
Service. Other groups such as Government Lawyers are given guidelines on, for instance, interaction 
between civil service and professional standards. 


There are specific guidelines for those working at the political/administrative interface. The Minis- 
terial Code includes paragraphs on relations with the civil service, including the requirement to main- 
tain the political impartiality of the civil service [Section 5 (paragraph 56) of the Ministerial Code]. 
Special Advisers, who are personal “political” appointments by Ministers, are appointed under a model 
contract, which sets out their duties and limitations on their political activity. In addition, specific guid- 
ance is issued to heads of government departments on relevant issues such as contacts between civil 
servants and opposition parties, links with think tanks known to be affiliated to a particular political 
party etc. This guidance is currently being revised for wider dissemination. 


Minimum standards of behaviour for the public service are not stated in legislation. The only legis- 
lative framework specific to the civil service is the Civil Service Order in Council which requires recruit- 
ment via fair and open competition and selection on merit. For local government, there is a framework 
of legislation requiring non-political behaviour by officers. 


6) Unacceptable conduct for public officials according to the law 


At present, with the exception of the “surcharge” regime for local government (which applies to 
both elected members and appointed officers), there is no specific regime for public officials as 
opposed to the private sector. The law on corruption of course, covers all staff and elected members. 
Consideration is being given to a new offence of Misuse of Public Office (there is currently a common 
law offence, which has been rarely used). 


The following kinds of specific misconduct are defined for public officials by criminal legislation: 
active, passive, direct, indirect or attempted corruption of public officials/corruption committed by pub- 
lic officials. The Public Bodies Corrupt Practices Act of 1889 criminalises direct active and possible cor- 
ruption. Indirect corruption (using an intermediary) is covered by the reference to offering or receiving 
an inducement “for any other person” as well as by conspiracy legislation. The general law on attempt 
covers attempted corruption. 


Partiality in official decision-making and abuse of office or public trust are the kind of behaviour 
covered by the current common law offence of misconduct in a public office. This area of the law is now 
under review. 


Under the Prevention of Corruption Act 1916, it is an offence for any public servant to accept any 
gift or consideration as an inducement or reward for doing (or not doing) anything in his or her official 
capacity; or showing favour (or disfavour) to anyone in his or her official capacity. 


Under the 1916 Act, the courts will assume that any money, gift or consideration which a public ser- 
vant receives from a person or organisation which has obtained (or is trying to obtain) a Government 
contract has been received corruptly unless the officer proves otherwise. 


Civil servants, along with other Crown servants, are also subject to the Official Secrets Act 1989. 
Under the Act, it is an offence to disclose official information in six specified categories without lawful 
authority and also if the disclosure is damaging to the national interest. The six categories are security 
and intelligence, defence, international relations, foreign confidences, information which might lead to the 
commission of crime and the special investigation powers under the Interception of Communications 
Act 1985 and the Security Services Act 1989. 
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IV. Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


a) Measures used by human resources management to promote an ethical environment 


These include: 
e Providing rules/guidelines/policies for recruitment and promotion procedures. 
e Basing recruitment and promotion on merit. 


e Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring selection procedures. 


e 


Ensuring that only published/appropriate selection criteria are considered in recruitment. 


e 


Taking ethical considerations into account in the recruitment process: there is a legal require- 
ment for recruitment to the civil service to follow the principle of selection on merit on the basis 
of fair and open competition. 


Special checks are carried out in areas of particular sensitivity and apparent conflicts of interest 
would be explored as part of the recruitment/appointment process. All new civil servants receive 
training and courses for senior private sector entrants to the civil service focus on this area in particular. 


b) Informing and training public servants on ethics issues 


As mentioned above, training is given for all new civil servants, but courses for senior private sector 
entrants to the civil service focus on this area in particular. Departments provide induction material and 
training, which should include the Civil Service Code and departmental ethics rules. Central training is 
also available. 


There is a framework for discussion of ethics issues. In the first instance, civil servants should take 
these up with their line manager. If, however, there remains concern there is a route of appeal to the 
independent Civil Service Commissioners. Furthermore, Parliament has recently passed Public Interest 
Disclosure (whistleblowing) legislation which covers all public servants. 


c) Other measures to promote high standards of conduct and assist prevention 


These include: 


e Identification and reporting of conflict of interest situations, especially in areas of financial man- 
agement, post public employment, receiving gifts and benefits such as fees, payments or 
entertainment. 

e Requiring reasons for administrative decisions. 

e Providing redress against administrative decisions. 


e Setting standards for timeliness of responding to requests. 


d) Disclosure policy 


Disclosure of personal information (declaration of personal assets, financial interests) is required 
from elected officials, senior public servants, and those appointed to public bodies. The conflict of 
interest rules for Ministers are more stringent than those for members of Parliament in general. Within 
government, disclosure requirements apply only to relevant interests. Requirements in, for example, 
the Department of Trade and Industry in relation to private business interests are therefore more 
stringent than in some other departments. The declaration is confidential. 


Disclosure is required on an annual basis for members of Parliament, and when joining the public 
service or when the relevant circumstances change for public bodies, Ministers and civil servants. The 
following information is required to be disclosed: 


e Assets and liabilities. 
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e Outside positions. 
e Gifts. 


e Ministers and civil servants (and members of their immediate family) must declare any interests 
where there is a risk of an actual or apparent conflict of interest with their official duties. 


With the exception of disclosure by MPs and members of public bodies, all declaration is confiden- 
tial. It is used as a basis for advice on managing any possible conflict of interest. Disclosure of gifts and 
hospitality is required in all sectors. 


e) Procedures to report misconduct/suspected corruption 


Internal rules define the procedure within each organisation across the public service. The Civil 
Service Code provides for civil servants to report matters including those that are illegal, improper or 
unethical. Legal protection is available to public servants who expose wrongdoing (Public Interest 
Disclosure Act 1999) in certain circumstances. 


For the public, special procedures are available to expose wrongdoing committed by public 
servants, such as complaint procedures, ombudsman, help desk or telephone line. 


f) Internal control to support the improvement of ethical conduct in the public service 


Management is responsible for developing and implementing appropriate systems of internal con- 
trol within the parameters set by central guidance such as “Government Accounting”. In central govern- 
ment corporate governance statements to deliver assurance about management review of the system of 
internal control have recently been introduced (currently restricted to review of internal financial con- 
trol). All departments and other areas of the public sector have an internal audit function responsible 
for reviewing and reporting on the adequacy of the systems of internal control. In addition standards of 
ethics are overseen by the human resources function (e.g. rules in relation to conflicts of interest). Many 
departments are setting up Ethics Committees to oversee this area. 


Internal control is required by general policy. The system of internal control operated by manage- 
ment should include preventative, detective, and corrective measures. Internal audit examines that 
system and makes recommendations on how to remedy weaknesses. An Audit Committee, which 
(depending on the nature of the organisation) will be comprised of members of senior management 
and/or non-executive members, often oversees the whole process. 


Internal audit will follow-up recommendations they have made and report to senior management 
and/or an Audit Committee. Internal audit will normally prepare an audit needs assessment following 
an assessment of risk. If a formalised management risk assessment has been developed this may be 
the lead factor in determining internal audit activity. The frequency of review will reflect the perceived 
risk in a particular area. Heads of Internal Audit will normally deliver as annual overall opinion on the 
system of internal control. Departmental audit committees and equivalents, National Audit Office, 
which may include references to the work of internal audit in its reports to Parliament, have access to 
the reports of the reviews. 


g) Disciplinary procedures in case of a breach of public service standards 


Internal rules for civil service departments make clear that breaches of the organisation's standards 
of conduct or other forms of misconduct, and any other circumstances which significantly disrupts or 
damages the performance or reputation of the organisation or the civil service, may be subject to the 
disciplinary procedures. The sanctions applied as a result of disciplinary proceedings are a matter for 
the department concerned in the light of the individual circumstances of each case. Public servants, 
along with all other employees who are dismissed, have the right in law to appeal to an Employment 
Tribunal provided they have a minimum of one year’s qualifying service. 
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V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


Misconduct would usually be investigated, in the first instance, by the Government department (or 
local authority etc.) as employer. Depending on the nature of the misconduct, this might be led by the 
internal audit function or the human resources function. If, however, there is any question of criminal 
activity, the police would be involved and would take responsibility for both investigation and (in con- 
junction with the Crown Prosecution Service) prosecution. If evidence of misconduct was identified by 
the National Audit Office, as part of their scrutiny of a department, they would obviously investigate the 
evidence themselves in a similar way. Misconduct which falls short of a criminal offence, but offends 
against disciplinary requirements, is the responsibility of the Head of Department, advised by the Prin- 
cipal Establishment and Finance Officer. The Civil Service Management Code sets out the detailed 
requirements, including appeal arrangements. 


6) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Parliament/Parliamentary committee. 

e Independent/external auditors reporting to elected bodies such as Parliament. 
e Ombudsman. 

e Courts for judicial review. 

e Civil Service Commissioners. 

e Commissioner for Public Appointments. 

e Civil Service Appeal Board. 


The National Audit Office (in respect of central government) and the Audit Commission (in respect 
of local government) are responsible for certifying published accounts and will examine regularity, pro- 
priety and value for money in the course of the audit reviews. External audits are conducted on an 
annual basis and audit reports are published routinely. Moreover, every department and local authority 
will have an internal audit capacity. On questions of conflict of interest, support is usually provided by 
the human resource function. 


There are procedures/mechanisms available to bring wrongdoing to the attention of bodies exer- 
cising independent scrutiny on public service activities, for example, value for money reports pre- 
sented to Parliament by the National Audit Office, qualification of accounts notes to the certified 
accounts or ad hoc mechanisms like an annual fraud return. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


There is no single institution assigned to co-ordinate and manage the implementation of the gov- 
ernment ethics policy, but the Committee on Standards in Public Life oversees and advises the Govern- 
ment on standards across the public sector. This Committee has provided several reports on the state 
of ethics in the public service for Parliament (various reports are published as Command papers and 
presented to Parliament), and for Government. The Committee reports both annually and on individual 
inquiries which it carries out. 


Actions are taken to ensure the consistency of government ethics and anti-corruption measures. 
For the most part, Government departments develop and operate their own systems. The Treasury 
develops policies on professional standards for internal audit and the framework in which external 
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audit is conducted. The Treasury and Cabinet Office collect information and disseminate guidance on 
good practice. 


There is no national corruption prevention strategy as such, although individual public sector 
organisations may have their own internal arrangements. However, public officials are subject to two 
specific statutes, the Public Bodies Corrupt Practices Act 1889 and the Prevention of Corruption 
Act 1916, as well as to the common law offence of bribery of a public official. This legislation is currently 
being reviewed with a view to reform and modernisation. This review is also taking account of the UK’s 
international obligations, amongst which is the OECD Convention of Bribery of Foreign Public Officials 
in International Business Transactions. As for the involvement of the public in preparing the policy, the 
Committee on Standards in Public Life consults widely in preparing recommendations, inviting written 
evidence and holding public oral hearings. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


The Committee on Standards in Public Life (established in 1994) has now reviewed the implemen- 
tation of recommendations in its early reports and current ethical standards across most key areas. 
Internal reviews have also been completed. Openness, declaration of interests, and effective audit are 
considered the most successful instruments for corruption prevention. 
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I. The general context for managing ethics in the public service in the United States 


a) The principal ethics-related issues which have confronted the federal public service during the past 
10 years, and especially within the past 18 months 


Some developments in the past 10 years that have raised ethics-related issues for the federal 
public service have included the following: 

e Privatisation of federal government operations or programmes. 

e Contracting out services formerly provided by the federal government. 

e Increased public-private sector interactions and partnerships, including co-sponsorships. 

e Downsizing of staffing levels and tightening of budgets. 

e Streamlining legal and regulatory requirements. 


With regard to the senior level (politically appointed officials), there have been a number of high 
profile civil penalty actions and settlements involving alleged violations of the criminal conflict of inter- 
est statutes during the past six years. In addition, in the past several years there have been a number of 
independent counsel investigations into the activities of senior officials in the administration. 


In terms of more recurring or perennial ethical misconduct issues, administrative enforcement 
actions most frequently have arisen in connection with: 


e Misuse of official position. 

e Misuse of government property. 

e Acceptance of gifts from prohibited sources. 
e Conflicting financial interests. 

e Conflicting outside activities. 


A number of significant ethics issues have arisen in connection with recent judicial decisions. In 1999, 
the Supreme Court issued a decision that interpreted the illegal gratuities statute as requiring proof of a 
direct link between a gift and some official act. The administrative prohibitions on acceptance of gifts from 
prohibited sources or because of official position were not at issue in the case. These administrative rules, 
issued by the Office of Government Ethics (OGE) in 1993, remain fully effective. In 1995, the Supreme 
Court held that a law prohibiting the acceptance of honoraria, even where the subject matter of the activ- 
ity did not relate to an employee’s official duties, was an unconstitutional infringement of free speech. 
In 1995, the Court of Appeals for the District of Columbia Circuit issued a decision which held that an 
administrative rule barring an executive branch employee from accepting reimbursement of travel 
expenses, incurred in connection with an unofficial speaking engagement in which the speech related to 
the employee's official duties, was an unconstitutional infringement of free speech. 


6) Recent measures to improve ethical conduct in the public service 


Several initiatives have been taken in the past 10 years to improve ethical conduct in the public 
service. On the legislative front, the Ethics Reform Act of 1989 made significant changes in the legal 
framework of the executive branch ethics programme. The Reform Act: 
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e Amended the post-employment law and made other changes to the conflict of interest laws, 
including authority to enforce these criminal statutes through civil penalty actions. 


e Provided a statutory basis for a confidential financial disclosure system. 
e Authorised federal agencies to accept payment of travel expenses from private sources. 
e Created a civil prohibition on acceptance of gifts from certain prohibited sources. 


e Placed limitations on outside earned income and barred certain outside employment for certain 
senior non-career Officials. 


e Enacted an honoraria ban that was later found unconstitutional, in part, by the Supreme Court. 


In addition, Executive Order 12674, issued in 1989, promulgated a statement of principles of ethical 
conduct, barred all outside earned income for certain full-time non-career Presidential appointees, and 
directed the Office of Government Ethics to undertake a number of major regulatory actions. The most 
significant of these implementing regulations was the issuance of a comprehensive, uniform code of 
conduct for executive branch employees that replaced a 1960s regulation on a scheme of conduct. This 
code became effective in 1993. 


Other significant regulations issued by the OGE during the 1990s include: 

e A regulation governing exemptions and waivers from the conflict of interest laws. 

e A regulation setting forth requirements for ethics training for executive branch officials. 
e A regulation governing the confidential financial disclosure system. 


e A regulation implementing the tax deferral remedy afforded by the certificate of divestiture 
programme. 


OGE also reviewed and concurred in agency requests for individual agency supplements to the 
uniform code of conduct. Finally, OGE issued regulations implementing the statutory provisions of the 
Ethics Reform Act dealing with outside earned income and outside employment. In 1993, President 
Clinton issued Executive Order 12843, which requires certain senior officials to take an ethics pledge 
regarding their post-employment activities. 


c) Plans in preparation to address ethical issues in the federal public service 


The Office of Government Ethics is evaluating the criminal conflict of interest laws to determine areas 
where technical improvements may be made through legislation. OGE is also currently developing a regu- 
lation to implement the revised post-employment statute and a regulation to implement the ban on sup- 
plementation of federal salary. OGE is developing new training materials to provide annual training to 
senior officials. Currently, there are also discussions among government officials and legislators regarding 
legislative alternatives to the statutory independent counsel system which recently lapsed. 


II. Core values for the public service 


a) Stating core values for the public service 


The core values of public service are embodied in the statement of 14 ethical principles in 
Section 101 of Executive Order 12674. These principles are restated in the Standards of Ethical Conduct 
for Employees of the Executive Branch and form the basis for the more specific standards embodied in 
that code of conduct. The core values are the following: 


e Public service is a public trust, requiring employees to place loyalty to the Constitution, the laws, 
and ethical principles above private gain. 


e Employees shall not hold financial interests that conflict with the conscientious performance of duty. 


e Employees shall not engage in financial transactions using non-public government information or 
[318 allow the improper use of such information to further any private interest. 
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e An employee shall not, except as permitted by subpart B of this part, solicit or accept any gift or 


other item of monetary value from any person or entity seeking official action from doing busi- 
ness with, or conducting activities regulated by, the employee’s agency, or whose interests may 
be substantially affected by the performance or non-performance of the employee’s duties. 


Employees shall put forth honest effort in the performance of their duties. 


Employees shall not knowingly make unauthorised commitments or promises of any kind 
purporting to bind the government. 


Employees shall not use public office for private gain. 


Employees shall act impartially and not give preferential treatment to any private organisation or 
individual. 


Employees shall protect and conserve federal property and shall not use it for other than 
authorised activities. 


Employees shall not engage in outside employment or activities, including seeking or negotiating 
for employment, that conflict with official government duties and responsibilities. 


Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities. 


Employees shall satisfy in good faith their obligations as citizens, including all just financial 
obligations, especially those — such as federal, state, or local taxes — that are imposed by law. 


Employees shall adhere to all laws and regulations that provide equal opportunity for all Ameri- 
cans regardless of race, colour, religion, sex, national origin, age, or handicap. 


Employees shall endeavour to avoid any actions creating the appearance that they are violating 
the law or the ethical standards set forth in this part. Whether particular circumstances create an 
appearance that the law or these standards have been violated shall be determined from the 
perspective of a reasonable person with knowledge of the relevant facts. 


The core public service values are printed on posters, in pamphlets and are available on the Internet 


as well. 


b) 


c) 


How stated core public service values are communicated to public servants 

The following forms are used: 

e Core values are automatically provided when someone joins the public service. 

e They are provided when someone takes up a position in a different public service organisation. 
e The statement of core values is part of the employment contract/document. 


e Core values are communicated by instruments of new technology, such as the Internet. 


The statement on core public service values was last revised in 1989 


The statement of core values as reflected in the principles of ethical conduct in Executive 


Order 12674 were issued on 12 April 1989. These principles were restated in the standards of conduct 
which became effective on 3 February 1993. 


Public servants participated in the process of issuing new standards of conduct. A series of meet- 


ings were held with ethics officials in executive branch agencies during the drafting phase of the project. 
Their comments and suggestions were taken into account in the proposed regulation, which was pub- 
lished for public comment. During the comment period, any interested person, including executive 
branch employees, could comment on the proposed regulation. OGE received approximately 
1 200 comments, the vast majority of which were from persons or organisations in the private sector. Each 
of these comments was reviewed and those raising relevant issues were discussed in the preamble to the 
final rule. In many cases, suggested changes were incorporated in the final rule. 
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a) 


Standards of behaviour for the public service 


Statements on the standards of behaviour expected of public servants 


The Standards of Conduct comprise the statement of the standards of behaviour expected of pub- 


lic servants. The Standards are issued as regulations and are made available to all public servants and 
the public. They cover the following points: 


b) 


e Receiving gifts and benefits such as fees, payments, entertainment. 


e Use of official information. 


e 


Use of official property/facilities. 
e Official travel. 


e 


Use of corporate credit cards. 
e Work outside the public service. 
e Restrictions on post-employment. 


e Special conditions/permissions on movement from the public service to the for-profit sector. 


e Involvement in political work. 


Agencies, with OGE’s concurrence, may issue special guidelines for specific groups. 


Unacceptable conduct for public officials according to the law 


Specific types of misconduct are defined by criminal legislation include the following: 


e Active, passive, direct, indirect or attempted corruption of public officials/corruption committed 


by public officials. 
e Partiality in official decision-making. 
e Abuse of office or public trust. 
e Bribery and illegal gratuities. 
e Representational activities in matters affecting the government. 
e Acts affecting a personal financial interest. 
e Supplementation of salary. 


e Fraud or false statements in a government matter. 


e Acceptance or solicitation of anything of value to obtain appointive public office for another. 


e Acting as an agent of a foreign principal. 
e Contracting with a member of Congress. 


e Embezzling, stealing, purloining, or converting public money, property, or records. 


e Disclosure of classified, proprietary, and other confidential information. 

e Lobbying with appropriated moneys. 

e Failing to account for public money. 

e Solicitation of political contributions under certain circumstances. 

e Misuse of government-paid postage. 

e Counterfeiting or forging transportation requests. 

e Concealing, mutilating, or destroying a public record. 

e Unauthorised use of documents relating to claims from or by the government. 


e Interference with civil service examinations. 


e Maintaining, disclosing, or requesting or obtaining certain personal records under certain 


circumstances. 
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IV. 


a) 


Further prohibitions and restrictions imposed on public officials by other legislation include the 
following: 


e 


e 


Gifts to official superiors (conduct provisions of the law dealing with government organisation 
and employees). 


Solicitation or receipt of gifts from specified prohibited sources (conduct provisions of the law 
dealing with government organisation and employees). 


Outside earned income and outside activities restrictions (Ethics in Government Act, as 
amended). 


Contracting officials seeking private sector employment (procurement integrity provisions of the 
Federal Procurement Policy Act). 


Disloyalty and striking (suitability and conduct provisions of the law dealing with government 
organisation and employees). 


Excessive use of intoxicating beverages (suitability and conduct provisions of the law dealing 
with government organisation and employees). 


Prohibited personnel practices, such as discrimination on the basis of race, gender or religion 
(Civil Service Reform Act). 


Misuse of appropriated funds or government vehicles (appropriations law). 
Political activities (Hatch Act Reform Amendments). 

Retaliation against whistleblowers (Whistleblower Protection Act). 

Participation in the appointment or promotion of relatives (anti-nepotism statute). 


Arbitrary and capricious withholding of public records (Freedom of Information Act). 


Institutions and procedures to promote high standards of conduct, and to prevent and detect 
misconduct 


Measures used by human resources management to promote an ethical environment 


The following measures are used: 


e 


e 


e 


e 


e 


e 


Providing rules/guidelines/policies for recruitment and promotion procedures. 
Basing recruitment and promotion on merit. 


Ensuring the openness of selection procedures by publishing the recruitment rules/guidelines/ 
policies, publicising vacant positions and auditing/monitoring the selection procedures. 


Ensuring that only published/appropriate selection criteria are considered in recruitment. 


Taking ethical considerations into account in the recruitment process by background investi- 
gations and reference checks and, in the case of some very high-level officials, the senate 
confirmation process. 


Considering ethical behaviour in the performance appraisal. However, there is no general 
requirement that ethical behaviour be specifically considered in performance appraisals, since 
lapses in ethical behaviour would more likely be dealt with through misconduct proceedings; 
nevertheless, ethical behaviour could be subsumed by the standards and elements by which an 
employee’s performance is measured. 


Taking administrative disciplinary actions in cases of ethical misconduct. 


Special attention is given to high-level officials, as well as other less senior employees involved in 
certain sensitive areas such as law enforcement, national security, and contracting. Such persons are 
subject to more intensive background investigations than other employees. 
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b) Informing and training public servants on ethics issues 


Each agency has an ethics training programme, established under requirements set by the Office of 
Government Ethics. The programme is designed to ensure that all employees are aware of the federal 
conflict of interest statutes, the Principles of Ethical Conduct for Government Officers and Employees, 
the Standards of Ethical Conduct and any agency rules supplementing those executive branch-wide 
rules, and how to contact agency ethics officials when the employee needs advice concerning ethics 
issues. Under this programme, every new employee receives an initial ethics orientation. Some 
employees (including Presidential appointees, employees in the Executive Office of the President, 
financial disclosure report filers, and others whose particular official duties warrant it) receive annual 
ethics briefings thereafter. Ethics officials make announcements on ethics issues as the need arises. 
Every agency has one or more ethics officials who are available in person, over the telephone, or via 
e-mail to answer questions in this regard. 


c) Other measures to promote high standards of conduct and assist prevention 


Measures include: 


e 


Identification and reporting of conflict of interest situations, especially in areas of financial man- 
agement, post public employment, receiving gifts and benefits such as fees, payments and 
entertainment. 


e Requiring reasons for administrative decisions. 


e 


Providing redress against administrative decisions. 


e 


Setting standards for timeliness of responses to requests. 
e Anti-corruption provisions in bids for public contract. 

e Specific controls on public procurement procedures. 

e Risk assessment of the areas susceptible to misconduct. 


d) Disclosure policy 


Senior officials, specified in the following paragraph, file public financial disclosure reports. These 
reports are freely available to the public upon request and anyone may gain access to them. Approxi- 
mately 20 000 such reports are filed in the executive branch each year (plus several thousand in the leg- 
islative branch). Certain middle-level managers, and other employees such as contracting and 
procurement officials within the military and the civil service in the executive branch, are required to 
file confidential financial disclosure reports. Unlike public reports, the confidential disclosures are not 
available to the public but are kept within the individual agencies where they are filed. Agencies may 
designate as confidential filers any employee whose duties have substantial economic effect outside 
the government. In 1998 approximately 280 000 public servants were required to file a confidential 
disclosure report out of 4.2 million employees within the military and civil service. 


Disclosure requirements are more stringent for senior-level officials, who must file public disclo- 
sure statements. This group includes: the President; Vice President; Presidential appointees requiring 
Senate confirmation; officials above GS-15 or the equivalent and military officers holding flag or general 
rank; administrative law judges; the Director of OGE and each agency’s primary ethics official; the Post- 
master General; and certain other political appointees. Disclosure statements completed by these 
officials require more detail and information and they are subject to public scrutiny. 


The following information is required to be disclosed on an annual basis and at the time of joining 
or leaving the public service or when the relevant circumstances change: 


e Assets and liabilities. 
e Loans. 
e Sources and level of income. 


e Outside positions. 
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e Gifts. 
e Previous employment. 


Additional public disclosure requirements include compensation in excess of $5 000 from any one 
source, and both public and confidential filers must report reimbursements and travel expenses and 
agreements or arrangements with either a past or future employer. 


Financial disclosure for both public and confidential filers is used as a preventive instrument to iden- 
tify potential conflicts of interest. Ethics officials review the contents of each disclosure report to deter- 
mine whether an employee's assets and holdings conflict with his official duties. When a potential conflict 
is identified, ethics officials work with the filer to resolve the matter and eliminate the conflict. Those 
employees who are required to file either public or confidential reports do so upon entry into the public 
service and on an annual basis, and public filers also submit a report upon termination of office. 


e) Procedures to report misconduct/suspected corruption 


There are established procedures for public servants to report misconduct/suspected corruption 
committed by public servants. Legal provisions define these procedures; moreover, the executive 
branch regulation on standards of conduct requires such reporting. 


Public servants who expose wrongdoing are protected by the Whistleblower Protection Act. The 
Office of Special Counsel (OSC) administers the Act, which provides employees who expose corruption 
or misconduct with legal protection from unfair reprisals or retaliation by agency officials. OSC receives 
complaints of such unfair practices and investigates them. Once an investigation is complete, OSC has 
the power to delay or restrain agency actions, and can seek legal remedies to protect employees, 
including litigation before the Merit Systems Protection Board (MSPB). 


For the public, special procedures are available to expose wrongdoing committed by public 
servants, such as complaint procedures, help desk and a telephone line. 


f) Internal control to support the improvement of ethical conduct in the public service 


Internal control, required by law and by general policy, is in place to support the improvement of 
ethical conduct in the public service. The distinction between internal and external control within the 
federal government is the following: 


e Internal means entities that are either responsible to, or report to, the head of an agency. 


e External covers entities that have no direct supervisory oversight by anyone in the agency, for 
that reason, OGE’s government-wide review function will be treated as an external control. 


Inspectors general (IG) are placed within each major agency and department. The IGs are respon- 
sible for investigating fraud, waste and abuse within the agencies. They perform regular audits and 
reviews of agency programmes, expenditures and internal controls. Audit findings are summarised in a 
final report delivered to Congress. 


Ethics officials also perform internal control functions within their agencies by administering finan- 
cial disclosure, conducting training and providing counselling and advice to employees on matters 
relating to ethical misconduct. Agency ethics programmes also serve a vital internal control function by 
working with public officials to resolve potential conflicts of interest and by providing training, advice 
and counsel so that employees can avoid wrongdoing. 


IG internal control efforts support corruption prevention efforts by ensuring that agencies and 
employees are not committing fraud, waste and abuse in complying with their statutory responsibilities. 
IG audits uncover this type of misconduct and thus serve as a mechanism to ensure that agencies meet 
the highest standards of honesty and integrity. Audits may result in improved agency procedures, as 
well as individual prosecutions. 


Agencies are obliged to respond to recommendations for improvement contained in IG audits. IG 
offices conduct follow-up reviews to monitor agency progress in implementing the recommendations 
and reports to Congress on their findings. 
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IG investigations are conducted as necessary when a complaint is made against an agency or evi- 
dence of misconduct is brought to light and merits further scrutiny. IG offices also conduct programme 
reviews on a regular basis depending on the nature of the agency and the different programmes being 
reviewed. Likewise, OGE conducts agency ethics programme reviews on a regular basis throughout the 
executive branch. 


IG reports are delivered to the agency head concerned and to Congress, and may ultimately 
become available to the public. OGE reports are delivered to the agency concerned, and are available 
to Congress and the public upon request. 


g) Disciplinary procedures in case of a breach of public service standards 


Disciplinary action — ranging from verbal admonishment, verbal or written reprimand, suspension, 
demotion, or removal — may be taken against civilian employees of the executive branch for conduct 
that violates administrative rules of ethical conduct, which may in some cases parallel the criminal 
code. Such administrative actions are authorised by law. Employees may challenge disciplinary actions 
taken against them administratively and in the courts. Certain high-level appointees may not be 
suspended, but may be removed by the President without any right of appeal. 


The Office of Special Counsel (OSC) is authorised by statute to seek disciplinary action against fed- 
eral officials who commit prohibited personnel practices, including removal from office, debarment 
from federal employment for up to five years, and a civil penalty of up to $1 000. OSC seeks disciplinary 
action by filing a petition against the individual with the Merit Systems Protection Board (MSPB). If the 
MSPB sustains the petition, the individual can seek review of the MSPB’s order by the US Court of 
Appeals for the Federal Circuit. 


V. Scrutinising misconduct in the public service 


a) Institutions and procedures to investigate and prosecute misconduct 


The principal investigative organisations involved in anti-corruption efforts include: 


The Federal Bureau of Investigation (FBI) is the principal investigative arm of the US Department 
of Justice. It is charged with gathering and reporting facts, locating witnesses, and compiling evidence in 
cases involving the violation of federal law except for matters that are assigned by legislative enactment 
or otherwise to another federal agency. The FBI has approximately 10 100 special agents and 
13 700 other employees. 


Inspectors General (IG) are used by many agencies either by statute or by the agency’s own 
administrative determination. In general, IGs conduct investigations of fraud, waste, and mismanage- 
ment pursuant to authority granted by a federal law. This law ensures the independence of action of IGs 
by providing for separate administrative authority, direct reporting to Congress, and protections against 
removal. An inspector general may investigate allegations of violation of ethics rules and laws as well as 
other federal statutes and regulations. 


The Office of Special Counsel (OSC) functions as an independent investigative and prosecuting 
agency within the executive branch. OSC regulates political activity on the part of federal employees. 
OSC investigates and rules on allegations that employees have violated restrictions on political activity. 
In addition, OSC investigates allegations of prohibited personnel practices, especially cases of reprisal 
for whistle-blowing (the activity of reporting fraud, waste, and abuse, either inside or outside an 
agency). OSC employs approximately 90 employees. 


The General Accounting Office (GAO) is the investigative arm of the US Congress and is charged 
with examining all matters relating to the receipt and disbursement of public funds. While not part of 
the executive branch, GAO conducts investigations and audits for Congress to help ensure the account- 
ability of the executive branch to the legislative branch. It also issues opinions which deal with a wide 


© OECD 2000 


United States of America 


range of ethics matters. GAO performs audits of federal programmes and publishes reports on its 
findings and recommendations. GAO has approximately 3 400 employees. 


The responsibility of the Department of Justice for the prosecution of misconduct and corruption 
in the US Government: 


The Attorney General, appointed by the President with the advice and consent of the US Senate, is 
the head of the Department of Justice (DOJ) and the chief law enforcement officer of the federal govern- 
ment. Specifically, the Criminal Division within DOJ develops, enforces, and supervises the application 
of all federal criminal laws, including those pertaining to anti-corruption. The Division and 
93 US Attorneys are responsible for overseeing criminal matters under more than 900 statutes. The 
President of the United States appoints US Attorneys. Each has authority over a specific geographic 
district within the US and may employ a number of investigators and staff members to fulfil their mission. 


The Public Integrity Section (PIS), a part of the Criminal Division, oversees the federal effort to 
combat corruption through the prosecution of elected and appointed public officials at all levels of gov- 
ernment. PIS has exclusive jurisdiction over allegations of criminal misconduct by federal judges, and 
also monitors the investigation and prosecution of crimes concerning the electoral process and conflict 
of interest. PIS tends to alleviate problems of local favouritism and prejudice that may arise when a 
US Attorney or an elected state prosecutor is responsible for prosecuting a political enemy or ally. PIS is 
staffed by approximately 90 lawyers. 


Prosecutions refer to criminal and civil actions; however, there is also a possibility of actions 
against employees for violations of administrative standards. Those actions would be taken by the 
agency with the advice and/or recommendation of the inspector general or the designated agency eth- 
ics official. Certain investigative and/or prosecuting bodies are empowered to bring suspected cases of 
corruption directly to court. 


b) Institutions in place to perform independent scrutiny of the administration 


These include: 

e Congress/ Congressional committee. 

e Independent/external auditors reporting to elected bodies such as Congress. 
e Courts for judicial review. 

¢ Independent office of ethics. 


As a general rule, all executive agencies are required by law to refer to DOJ cases that involve pos- 
sible violations of federal criminal law including those involving violations of anti-corruption laws. In 
addition, the ethics codes in the executive branch oblige executive branch employees to “disclose 
waste, fraud, abuse, and corruption to appropriate authorities.” Moreover, there are a number of ave- 
nues available, both inside and outside executive branch agencies, for actually reporting wrongdoing. 
For example, IG offices operate complaint hotlines that government employees and citizens can use to 
report wrongdoing in government. 


OSC provides a secure channel for federal workers to disclose information about various workplace 
improprieties, gross mismanagement, waste of funds, or abuses of authority. Although it is outside the 
executive branch, GAO also operates a hotline and receives calls from individuals alleging wrongdoing 
by employees of federal agencies. 


Two of the principal agencies conducting external audits relating to anti-corruption efforts are the 
OGE and the General Accounting Office (GAO). OGE conducts regular on-site programme reviews of 
agency ethics programs. These reviews verify that agencies are complying with their statutory and regu- 
latory responsibilities to administer all aspects of an ethics programme, including financial disclosure, 
ethics training, and counselling and advice. OGE audit teams also prepare a final report outlining pro- 
gramme deficiencies in an agency's ethics programme, and containing recommendations. OGE also con- 
ducts single-issue reviews to detect problem areas for agencies in implementing ethics regulations or in 
operating their ethics programmes. Additionally, the executive branch has other specialised audit _325| 


© OECD 2000 


Trust in Government: Ethics Measures in OECD Countries 


326 


offices located within different agencies and departments that conduct internal audits to promote the 
economy and efficiency of agency operations and programmes. 


OGE performs ethics programme reviews in all federal agencies over a four-year cycle. OGE does not 
publish its ethics programme audit reports, but the reports may be obtained by anyone through a written 
request made to OGE under the provisions of a specific federal law permitting access to government 
records. 


Congress may separately initiate its own audit/evaluation of an agency’s programmes through its 
investigative arm, the GAO. GAO external audits and reviews are conducted as necessary and all com- 
ponents of agency programmes can be audited or evaluated. The majority of GAO audits and reviews 
are made in response to specific Congressional requests while some reviews are specifically required 
by law. However, some GAO audits are undertaken independently in accordance with GAO’s basic 
legislative responsibilities. 


GAO summarises its findings to Congress in the form of written reports, opinions, and oral testi- 
mony. All of GAO’s unclassified reports are available to the public. Copies of GAO reports are also fur- 
nished to interested Congressional parties; federal, state, local, and foreign governments; members of 
the press; college faculty, students, and libraries; and non-profit organisations. 


VI. Co-ordination and self-assessment 


a) Co-ordination and management of government ethics or anti-corruption policy 


In general, the Office of Government Ethics (OGE) is responsible for co-ordinating and managing 
the implementation of the government ethics policy in the executive branch. OGE is defined by legisla- 
tion as a separate agency within the executive branch of the federal government. The President, with 
the advice and consent of the Senate, appoints its Director for a five-year term. OGE employs 
approximately 80 staff members and has an operating budget of approximately $8 million. 


In 1988, Congress required OGE by law to submit reports biennially to Congress, summarising 
actions taken during the previous two years and providing any information which the Director of OGE 
considered necessary. In addition, each ethics official is required to submit an annual report (in survey 
form) and these reports comprise part of the biennial report to Congress. 


The following actions are taken to ensure the consistency of the government ethics and anti-corruption 
measures: 

e Analysing systemic failures and trends in criminal and disciplinary cases; 

e Providing national guidance and/or a checklist to develop prevention strategies in organisations; 

e Assigning a central office responsible for oversight of all ethics-related measures, including 

ensuring the consistency of legal regulations. 

The President’s Council on Integrity and Efficiency (PCIE) and the Executive Council on Integrity 
and Efficiency (ECIE) are two councils consisting of federal inspectors general and appropriate federal 
officers established by the President to co-ordinate and enhance governmental efforts to promote 
integrity and efficiency and to detect and prevent fraud, waste, and abuse in federal programmes. 

Although there is no national guidance provided in this area, the Office of Government Ethics 
systemically evaluates failures and provides guidance for the executive branch of the federal government. 


b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct 


OGE regularly assesses the effectiveness of its measures and rules based on regular contacts with 
agency ethics offices and other bodies within the ethics community. OGE gains helpful insight into how 
the ethics programme are being implemented in the field and what sort of challenges the agencies are 
facing in fulfilling their missions. OGE then uses this information to evaluate how its programmes and 
policies can be changed to best meet these challenges. OGE is required to submit a biennial report to 
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Congress summarising its activities during the two years prior to the report’s submission. This report 
provides the opportunity for OGE officials to evaluate and change, as necessary, the performance ele- 
ments which guide and structure its ethics initiatives. Additionally, OGE is required by law to complete 
an annual performance plan. This process gives OGE an opportunity to identify measurable goals that it 
will accomplish in fulfilling its mission of promoting ethical conduct and preventing misconduct. 


There is no established time period for reviewing and assessing the prevention measures. The 
measures are reviewed as deemed necessary and when pertinent information arises indicating a need 
to re-evaluate current measures. As noted earlier, OGE is required to complete an annual performance 
plan that necessitates some degree of assessment. This requirement is governed by the Government 
Performance and Results Act (GPRA) and is evaluated by both the Office of Management and Budget 
and Congress. 


Financial disclosure is generally considered to be one of the most effective means of preventing 
conflict of interest and promoting transparency in the public service. However, without a clear and 
enforceable set of standards of conduct, effective use of financial disclosure would be impossible. Fur- 
thermore, these standards of conduct are the central element that allow meaningful counselling and 
training. Systems for detecting and punishing government employees for wrongdoing (including admin- 
istrative actions such as reprimand, suspension, and termination) serve as another important tool for 
deterring corruption and reinforcing behavioural norms. 


Lastly, ongoing agency programme on ethics training and counselling and advice play an important 
complementary role to financial disclosure by instructing government employees on what is expected of 
them and the rules they must adhere to in fulfilling their official duties. All of these programme elements 
together help to create an environment where corruption is not tolerated or condoned and one where 
executive branch employees are aware of their ethical responsibilities to avoid corrupt conduct. 
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NOTES 


. This chapter relates to the federal jurisdiction, i.e the Australian Public Service (APS). 


2. This information concerns the federal government administration only. 


3. This section provides information on the ethical framework developed in the Flemish region in Belgium in 


10. 
l1. 


which the Ministry of Flanders employs about 11 000 public servants at the sub-national level. 


. For the purpose of the questionnaire, the term “public servants” is understood as administrative employees of: 


Ministries and other central agencies. 
Deconcentrated state administration bodies. 
Local self-government. 

Police. 

Customs Offices 

Army. 

Prison Service. 

State Attorney Offices. 


. In France, the public service comprises all permanent civilian employees of the central government, regional or 


local authorities and their public establishments and public hospitals. Civilian public servants are governed by 
two sets of provisions: legislative provisions that define the main guarantees, obligations and principles gov- 
erning the employment and career of public servants (primarily the General Rules governing the public ser- 
vice, Title I of which lays down the rights and obligations of all public servants and Titles II, HI and IV of which 
lay down the rules applicable respectively to public servants employed by the central government, regional or 
local authorities and public hospitals), and regulatory provisions that lay down special rules applicable to each 
corps of public servants. This chapter mainly concerns the central government public service. When all three 
levels are being discussed, this will be stated specifically. 


The public service of Germany distinguishes between statutory civil servants on the one hand (nowadays usually 
designated as “public officials”), and staff employed under private law comprising public employees and wage- 
earners, on the other. The three categories are grouped under the term “members of the public service.” 


Referring to “crown witnesses” in criminal procedural law: refraining from prosecution of the crown witness or 
discontinuing the proceedings in case of active regret and the perpetrator’s voluntary disclosure of his/her 
knowledge. 


Federal States. 


For example, the core values and standards of behaviour are set out on page 45 of the brochure “The Public 
Service in Germany”. 


However, comparable procedures apply to public officials in the Lander. 


In considering this chapter on the management of ethics in the Irish public service it is important to note the 
distinction in an Irish context between the civil service and the wider public service. The civil service is com- 
posed of staff employed by central government departments (i.e. “ministries”) such as the Departments of 
Finance and of Justice, Equality and Law Reform. Issues such as recruitment to and dismissal from the civil ser- 
vice are subject to distinct statutory provisions, namely the Civil Service Commissioners Act, 1956, and the Civil 
Service Regulation Act, 1956. The wider public service, which includes employees of local authorities, the 
health services and teachers, is not subject to the same statutory regulatory provisions. 

This chapter focuses primarily on ethics in the context of the Irish civil service. However, where relevant, refer- 
ence is made to statutory and other initiatives which apply to the wider public service. 


. It should be emphasised again that this section focuses on the central civil service, and that practices vary in 


the wider public service. 


. The Minervini Commission — named after its Chairman, Prof. Gustavo Minervini, professor at “Universita La 


Sapiénza” of Rome — was appointed by the Civil Service Department and the Ministry of the Treasury on 
7 November 1996. Its purpose was to study the causes of widespread corruption in government and in public 
enterprises and to propose appropriate measures to improve government and prevent illegal activities and 
behaviour. 
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18. 
19. 
20. 


For local government units, the law provides for assigning to administrators very sensitive duties that were pre- 
viously given to political appointees, who being subject to the influence of political parties did not always use 
them properly; these range from chairs of commissions in charge of competitive bidding to responsibility for 
tender procedures and awarding contracts. In particular, Art. 6 of Act No. 127 and the amendments to the regu- 
lations for the staff of local government units made by Act No. 142/1990 have completed the process of separat- 
ing the administrative and political management of government units. For ministries, administrators are 
responsible for carrying out all acts that bind the administration vis-à-vis the outside, thus adopting what is the 
third organisational scheme for relations between ministers and administrators. 


The first such code was issued by a Decree of the President of the Council of Ministers of 31 March 1994. 


For example, the Customs Service recently appointed an internal commission of inquiry to investigate particularly 
serious problems of internal corruption. 


. According to the National Civil Service Act, Korean public officials are classified into career service and non- 


career service. The career service means officials who are appointed in accordance with their record of perfor- 

mance and qualification, and whose status is guaranteed until their retirement. The categories of such officials 

are as follows: 

e General Service: technical and/or research affairs as well as administration in general, classified by occupational 
groups and series of classes. 

e Special Service: judges, public prosecutors, diplomats, policemen, fire-fighters, military personnel, professors 
and teachers. 

e Technical Service: technical and skilled workers. 

The non-career service includes elected officials and political appointees, contract personnel, etc. 


The information relating to public servants also applies, mutatis mutandis, to local authority (communal) staff. 
In this connection, see PMP report, Section 4.14.2 “Code of Conduct”. 


The first section covers all ethics issues related to public life and the rest of the chapter focuses on standards 
for the Civil Service, indicating where there are major differences for other areas of the public service. 
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